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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way.

(i)

National Bench or R=gionat Bench of Appellate Tribunal framed under GST Act/CGST Act in the
E\ases svll}ere one of the issues involved relates to place of supply as per Section 109(5) of CGST
ct, 2 .

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- {A){i} above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as Elrescribed under Rule 110 of CGST Rules, 2017

and shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input

Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine,

:’:ee orhpenaltg determined in the order appealed against, subject to a maximum of Rs. Twenty-
ive Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically or as may be notified by the Registrar, Appellate
Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110 of CGST Rules,
2017, and shall be accompanied by a copy of the order appealed against within seven days of
filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8} of the CGST Act, 2017 after
paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order,
as is admitted/accepted by the appeilant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

{il)

The Central Goods & Service Tax [ Ninth Removal of Dificulties) Order, 2019 dated 03.12.2019

(€)

IrerdtfasmreiTdTEewww.chic.gov.in PREEFEAE|

For elaborate, detailed and latest provisions relating to filing of app
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F.No: GAF'PL/ADC/GSTP/ 1310/2021-Appeal

:: ORDER-IN-APPEAL ::

Ms. Anita Jaykumar Vala (Legal Name), proprietor of M/s. Akshar Infosys
(Trade Name), A/406, Safal Pegasus, Opp. Venus ' Atlantis mall, near
Prahladnagar Garden, Ahmedabad-380015 (hereinafter referred to as
. ‘Appellant’) has filed present appeat against order no. ZA240919075684V dated
25.09.2019 (hereinafter referred to as ‘impugned order’) passed by the
Superintendent, CGST Range-l, Division-VIil-Satellite, Commissionerate-

Ahmedabad South (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the appetlant was registered under
the GST holding registration no. 24ASBPJ5491P1ZA. The registration of the
appellant was cancelled vide the impugned order w.e.f. 25.09.2019 under
Section 29(2) of the CGST Act, 2017 due to non~filing'of GST returns for a

continuous period of more than six months.

3. Being aggrieved, the Appellant has preferred the present appeal on
following grounds, inter-alia, contending:-

(i) That due to negligence of tax consultant they could not pay GST liability
and file returns in due time which led to cancellation of their GST registration.
{ii)  Now, all the pending returns till the month of cancellation have been

filed and tax liability, interest and late fee have also been paid.

3.1 Personal hearing in the matter was held on 27.0{:.2021 through virtual
mode. Shri Bhavin V. Gajera, Chartered Accountant, attended the hearing as an
authorized representative of the appellant. He reiterated the grounds of appeal
memorandum (submitted online on 28.06.2021) as well as the additionat

submission (submitted on 15.07.2021) and requested to consider the same.

4. I have gone through the records of the case, the impugned order and the
grounds of appeal as well as oral submission of the appeltant. | find that the
impugned order was issued on 25.09.2019 by the adjudicating authority. As
submitted by the Appellant, the said order was also communicated to them on
the same day of 25.09.2019. It is further observed that the Appellant has filed
this present appeal on 28.06.2021 (through online mode) and hard copies
manually submitted on 15.07.2021 alongwith additional submission and

supporting documents.

4.1 | further find it relevant to go through the statutory provisions of Section

107 of the CGST Act, 2017 which is reproduced herebelow:

“Sec.107. Appeals to Appellate Authority.—(1) Any person agg '_ @Vb
b N
decision or order passed under this Act or the State Goods and #w‘ces "‘%‘
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F.No: GAPPL/ADC/GSTP/1310/2021-Appeal

or the Unian Territory Goods and Services Tax Act by an adjudicating authority
may appeal to such Appellate Authority as may be prescribed within three
months from the date on which the said decision or order is communicated to
such person.

{4) The Appellate Authority may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months or six months, as the case may be, allow it to be
presented within a further period of one month.”

4.2 Accordingly, it is observed that the Appellant was required to file appeal
within 3 months from the receipt of the said order i.e. on or before 25.12,2019,
as stipulated under Section 107(1) of the Act. However, the Appellant has filed
the present appeal on 28.06.2021, i.e. after a period of more than one and half
year from the due date. Further, | also find that in terms of the provisions of
Section 107(4) itid, the appellate authority has powers to condone delay of one
month in filing 0/ appeal, over and above the prescribed period of three months
as mentioned above, if sufficient cause is shown. Accordingly, | find that there is
a delay of one and half year in filing the appeal over and above the normal
period of 3 months. Thus, appeal filed beyond the time limit prescrlbed under
Section 107(1) ibid cannot be entertained.

4.3 Further, | also find that in terms of the Honble Supreme Court
judgment dated 23.03.2020, wherein the Apex Court taking suo-moto
cognizance of the situation arising due to COVID-19 pandemic has
extended the period of limitation prescribed under the law with effect
from 15.03.2020 till further orders. Further, the Hon'ble Supreme Court
vide order dated 27.04.2021 has restored the order dated 23" March 2020
thereby directing that the period(s) of limitations, as prescribed under any
General or Special Laws in respect of all judicial or quasi-judicial
proceedings, whether condonable or not, shall stand extended till further
orders from 15:03.2020. The CBIC, New Delhi also vide Circular No.

157/13/2021-GST dated 20.07.2021, has clarified at para-5 that “In other
words, the extension of timelines granted by Hon’ble Supreme Court vide its Order
dated 27.04.2021 is applicable in respect of any appeal which is required to be filed
before Joint/ Additional Commissioner (Appeals), Commissioner {Appeals), Appellate
Authority for Advance Ruling, Tribunal and various courts against any quasi-judicial
order or where proceeding for revision or rectification of any order is required to be

undertaken, and is not applicable to any other proceedings under GST Laws. "

However, i find in the present case that the period of limitation of

total 4 months (including condonable period of 1 month) f _fili
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F.No: GAPPL/ADC/GSTP/1310/2021 -Appeal

and hence, the present case would not be eligible for the-
relaxation/extention granted by the Hon’bie Supremé Court in respect of
period(s) of limitation as mentioned above. Accordingly, | find that the
further proceedings in case of present appeal cen be taken up for

consideration strictly as per the provisions contamed in the CGST Act,
2017.

5. It is also observed that the appellant has not f]led any application for
condonation of delay. Even otherwise, filing of a COD application is not going to
change the factual position in the present case. | find that this appellate
authority is a creature of the statute and has to act as per the provisions
contained in the CGST Act. This appellate authority, therefore, cannot condone
delay beyond the period permissible under the CGST Act. When the legislature
has intended the appellate authority to entertain the appeal by condoning
further delay of only one month, this appellate authority cannot go beyond the
power vested by the legislature. My views are supported by the following case
laws: :

(i) The Hon’ble Supreme Court in the case of Singh Enterprlses reported as

2008 (221) E.L.T.163 (5.C.) has held as under:
“8. ..The proviso to sub-section (1) of Section 35 makes the
position crystal clear that the appellate authori ty has no power to
allow the appeal to be presented beyond the period of 30 days.
The language used makes the position clear that the legistature
intended the appeliate authority to entertain the appeal by
condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there
Is complete exclusion of Section 5 of the Lirﬁitation Act. The
Commissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the
expiry of 30 days period.” :

(i) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L..T.
48 (Bom.), the Hon’ble Bombay High Court held thet the Commissioner
(Appeals) cannot condone delay beyond further per;od of 30 days from
initial period of 60 days and that provisions of Limitation Act, 1963 is

not applicable in such cases as Commissioner (Appeals) is not a Court.

(iii)  The Hon’ble High Court of Delhi in the case of Delta Impex reported as
2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no
jurisdiction to extend limltation even in a “surtable” case for a further

period of more than
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F.No: GAPPL/ADC/GSTP/1310/2021-Appeal

6. I find that the provisions of Section 107 of the Central Goods and Services
Act, 2017 are pari materia with the provisions of Section 85 of the Finance Act,
1994 and Section 35 of the Central Excise Act, 1944 and hence, the above

judgements wot ld be squarely applicable to the present appeal also.

7. By respectfully following the above judgements, | hold that this appellate
authority cannct condone delay beyond further period of one month as
prescribed under proviso to Section 107(4) of the Act. Thus, the appeal filed by
the appellant is required to be dismissed on the grounds of limitation as not filed
within the prescribed time timit in terms of the provisions of Section 107 of the

CGST Act, 2017.'1, accordingly, dismiss the present appeal.

8 awmﬁﬁﬁmwﬁqmmaﬁ%ﬁﬁmw%r
The appeal filed by the appellant are disposed of as above.

(6 A
{ r Rayka)
Joint Commissioner
CGST(Appeals)

.09.2021

Attested

_:—594,170( -
——
(M.P.Sisodiya)
Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.A.D.

To,

Ms. Anita Jaykumar Vala (Legal Name),
Proprietor of M/s Akshar Infosys (Trade Name),
A/406, Safal Pegzsus,

Opp. Venus Atlantis Mall,

near Prahladnagar Garden, Ahmedabad-380015

Copy to:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

1|.
2. The Commissioner, CGST & C.Excise, Appeals, Ahmedabad
3. The Principal Commissioner, Central GST & C.Ex, Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST & C.Ex, Division-Vil-Sateltite,
Commissionerate-Ahmedabad South
ol The Additional Commissioner, Central Tax (System), Ahmedabad South.
L6 Guard File.
7] P.A, File
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Arising out of Order-in-Original No ZA2412190663320 fa=fw: 19.12.2019 issued by
Superintendent, CGST, Range-lll, Division-1-Rakhial, Ahmedabad South

@l @ o i uar Name & Address of the Appellant / Respondent
Shri Shailendrasingh Devrajsingh Parihar(Legal Name)
M/s. Shiv Shanker Sales(Trade Naie)
Amul Pariour, Amraiwadi Police Lines, Amraiwadi, Ahmedabad-380026

(A)
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regiona! Bench of Appeliate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017,

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- {A}{i) above in terms of Section 109{7) of CGST Act, 2017

(i)

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appeliate Tribunal shall be filed along with refevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GS1
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

'| Appeal to be filed before Appellate Tribunal Uinder Section 112{8) of Lthe CGST Act, 2017 after paying -

{i) Full amount of Tax, Interest, Fine, fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(i} A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107{6) of CGST Act, 2017, arising from the said order,

in relation to which the appeal has been filed. o

{ii

(C]

The Central Goods & Service Tax [ Ninth Removal of Difficulties) Order, ‘7019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is fater.

mmmﬁmmm@mmmﬁ,mmmmwm
g, et s ATETETWww.cbic.gov.in 1 & Fecl Bl

For elaborate, detailed and latest provisions relating to filing of appeal tg/
appellant may refer to the_website www.cbic.gov.in. ) o




ORDER-IN-APPEAL

Shr} Shailendrasingh Devrajsingh Parihar (Trade Name: M/s. Shiv Shanker
sales), Amul Parlour, Amraiwadi Police Lines, Amraiwadi, Ahmedabad-380026

{heremafty

reference

(hereinaftg

Division- 4

r referred to as ‘appellant’) has filed present appeal against Order bearing

No. ZA2412190663320 dated 19.12.2019 for cancellation of Registration

r referred to as ‘impugned order'), issued by Superintendent, Range-III,

Rakhial, Commissionerate-Ahmedabad South (hereinafter referred 1o as

‘adjudicating authority’).

2.
having re
calise

cancelled

vide the 1

under Sed

The

nof

brief facts of the case are that the appellant was registered under GST
pistration number 24BUBPP7568Q1ZR. They were issued with a show
ice dated 11.12.2019 asking as to why their registration should not be
for not filing returns for a continuous period of six months. Subsequently,
19, 12.2019

mpugned order, their GST Registration was cancelled w.e.l.

tion 29(2) of the CGST Act, 2017, stating reason that “as per Sec 29 (2) of

Cie CGST) Act, 2017 instruction no. 01/18 19 dated 11/12/2018 registrution of «
person has not furnished returns for continuous period of six months or 3
consecutie tax period as the cuse his registrution canceled. Please file within
stipulated time GSTR-10.7

3. Being aggrieved, the appellant filed the present appeal against the impugned
order submitting that they have filed all GSTR upto December, 2019 and that due to
health reason and Covid condition, he has not been able to file revocation of

cancellatid

n in time limit and has requested to consider revocation of their registration.

4. Personal! hearing in the matter was held on 27.08.2021 through virtual mode.
Shri Rajiv  Yadav, Chartered Accountant, attended the hearing as authorized
representative on  behalf of the appellant. He reiterated the grounds ol appeal

ITeINOTrar

5. [ ha
ot appeal
decided 1
prescribe
cancellati
proper of]
6. Acq
prescribe

through,

SECTIO

ey dect

lum and requested to consider the same,

be gone through the records of the case, the impugned order, and the grounds
hs well as oral submission of the appellant. | tind that the main issue to be
n the instant case are (i) whether the appeal has been filed within the

A time- limit and (ii) whether the appeal filed against the order of

on of registration can be considered and eligible for revocation by the
[1cer.
ordingly, first | take up the issue of filing the appeal within the

d time limit and it 1s imperative that the statutory provisions be gone

which are reproduced, below:

N 107. Appeals to Appellate Authority — (1) Any person aggyri
4 12
sion or order passed under this Act or the Siate Goods and Servic ,.1\7'(4}( / C*% u":__
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F.No.GAPPL/ADC/GSTP/1627 /2021

the Union Territory Goods and Services Tax Act by an adjudicating authority may
appeal to such Appellate Authority as may be prescribed within three months from the

date on which the said decision or order is communicated fo such person.

(4} The Appellate Authority may, if he is satisfied that the appellant was prevented
by sufficient couse from presenting the appeal within the aforesaid period of three
months or six months, as the case may be, allow it to be presented within a further

period of one month.

6l1. [ observed that in the instant case the appeal hias been filed by delay from
the normal period prescribed under Section 107(1) of the CGST Act, 2017. 1 find
that though the delay in filing the appeal is condonable only for a further period
of onec month provided that the appellarit was prevented by sufficient cause fram
presenting the appeal is shown and the delay of more than one month is not
cpndonable under the provisions of sub section {4) of Section 107 of the Central

Goods and Service Tax Act, 2017.

62 In the above context, | find that in terms of the Hon'ble Supreme Court
judgment dated 23.03.2020, wherein the Apex Court taking suomotu cognizance
of the situation arising due to COVID-19 pandemic has extended the period of
limitation prescribed under the law with effect from 15.03.2020 till further
orders. Further, the Hon'ble Supreme Court vide order dated 27.04.2021 has
restored the order dated 231 March 2020 thereby directing that the period(s) of
limitations, as prescribed under any General or Special Laws in respect of all
judicial or quasi-judicial proceedings., whether condonable or not, shall stand

extended till further orders from 15.03.2020.

o3 Further. 1 also find that the CRBIC, New Delhi has issued clarification vide
Clircular No. 157/13/2021-GST dated 20.07.2021 as under:-

“4. On the basis of the legal opinion, it is hereby clarified that various
actions/compliances under GST can be broadly categorised as follows: -

c) Appeals by taxpayers/ tax authorities against any quasi- judicial order:-
Wherever any uppeal is required to filed before Joint/ Additional Commissioner
(Appeals), Commissioner (Appeals), Appellate Authority for Advance Ruding,
Tribunal and various courls against any quasi-judicial order or where a proceeding
for revision or rectification of any order is required to be undertaken, the time line

Jor the same would stand extended s per the Hon'ble Supreme Courl’s order,

5. In other words, the extension of imelines granted by Ho'ble Supreme Cott
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(Appeals), Appellate Authority for Advance Ruling, Tribunal and variotis courts
against any quasi-judicial order or where proceeding Jor revision or rectiftcation of
any| order is required to be undertaken, and is not applicable to any other

prodeedings under GST Laws.”

In view of above, I am inclined to condone the delay of filing of appeal mn

the present case and proveed to decide the case on merits.

7. Now, us regards the ments ol the present appeal, | tind that the provisions lor
revocationy of cancellation of registration where the saine is cancelled by the proper
officer on his own motion are contained in Section 30 of the CGST Act and Rule 23 of
the CGST|Rules, 2017, Therefore, 1 find it pertinent to refer Section 30 and Rule 23 as

under;

Sedtion 30: Revocation of cancellation of registration.

(1 Subject to such conditions as may be prescribed, any registered person,
whose registration is cancelled by the proper officer on his own motion, may
apply to such officer for revocation of cancellation of the registration in the

prescribed manner within thirty days from the date of service ol the
carjcellation order.

{*) |Provided that such period may, on sufficient cause being shown, and lor
rdasons to be recorded in writing, be extended,’

(a) by the Additional Commissioner or the Joint Commissioner, as the case
may be, for a penod not exceeding thirty days;

(b} by the Commissioner, for a further period not exceeding thirty days,
beyond the period speciied in clause (a) ]

Substituted for the proviso — ["Provided that the registered person who wus
served notice under sub-section {2} of sectiont 29 in the manner as provided in
clause () or clause (d) of sub-section (1) of section 169 and who could not
reply to the said notice, thereby resulting e cancellution of his registration
certificate and is hence unable to file application for revocation of cancellation
of registration under sub-section {1} of section 30 of the Act, against such
order passed up to 31.03.2019, shall be allowed to file application for
revocation of cancellation of the registration not later than 22.07. 2019 fwhich
was Inserted vide Order No. 05/2010-GST duated 23.04.20201"1 by The
Finance Act, 2020 (No. 12 of 2020} - Brought into force w.e.f. Ulst Januury,
2021

(*

—

(2) The proper officer may, in such manner and within such period as may be
prescribed, by order, either revoke cancellation of the registration or reject the
application:

Provided that the application for revocation of cancellation of registration shall
nit be rejected unless the applicant has been given an opportunity of being

heard.

{3) The revocation of cancellation of registration under the State Goods and
Services Tax Act or the Union Territory Goods and Services Tax Act, as the
fse may be, shall be deemed to be a revocation of cancellaton gb Twiya i
under this Act.

-

RULE 23. Revocation of cancellation of registration :- i
Page 4 of 7 \\5




F.No.GAPPL/ADC/GSTP/1627/7021

(1) A registered person, whose registralion is cancelled by the proper officer on
his own motion, may submit an application for revocation of cancellation of
registration, in FORM GST REG-21. to such proper officer, within a period of
thirty days from the date of the service of the order of cancellation of
registration at the common portal, either directly or through a Facilitation
Centre . notified ‘{)y the Commissioner:

Provided that no application for revocation shall he filed. if the registration has
been cancelled for the failure of the registered person to furnish returns,
unless such returns are furnished and any amount due as tax, in terms of
such returns, has been paid along with any amount payable fowards interest,
penalty and late fee in respect of the said returns.

Provided further that all returns due for the period [rom the date of the order
of cancellation of registration till the date of the order of revocation of
cancellation of registration shall be furnished by the said person within a
period of thirty days from the date of order of revocation of cancellation of
registration:

Provided also that where the registralion has been cancelled with retrospective
effect, the registered person shall furnish all returns relating to period from
the effective date of cancellation of registration till the date of order of
revocation of cancellation of registration within a period of thirty days
from the date of order of revocation of cancellation of registration.

(2} (a) Where the proper officer is satisfied, for reasons to be recorded in
writing, that there are sufficient grounds for revocation of cancellation of
registration, he shall revoke the cancellation of registration by an order in
FORM GST REG-22 within a period of thirty days from the date of the receipt
of the application and communicate the same to the applicant.

(b} The proper officer may, for reasons (o be recorded in writing, under
circumstances other than those specified in clause (a), by an order in FORM
GST REG-05, reject the application for revocation of cancellation of
registration and communicate the same to the applicant.

(3) The proper officer shall, before passing the order referred to in clause (b) of
sub-rule (2), issue a notice in FORM GST REG-23 requiring the applicant to
show cause as to why the application submitted for revocation under sub-rule
(1) should not be rejected and the applicant shall furnish the reply within a
period of seven working days from the date of the service of the nolice in
FORM-GST-REG-24.

{4) Upon receipt of the information or clarification in FORM GST REG-24, the
proper officer shall procecd 1o dispose of the application m the manner
specified in sub-rule (2] within a period of thirty days from the date of the
receipt of such information or clarification from the applicant.

7.1 In terms of the provisions of the Section 30 of CGST Act, 2017, 1 find that the
appellant may file an application for revocation of cancellation of registration before the

proper officer subject to fulfillment of certain conditions. | also find that the Appellant
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against ]
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noted

alth and Covid pandemic situation, he could not apply for revocation. It 18

that the appellant had skipped intermediate remedy of revocation ol
on of registration and the time limit for availing such remedy is also over. |
of the fact that when time for applying for revocation of cancellation of
1 is over, the Appellant is left with no-other option but to prefer an appeal
ne impugned order before the Appellate Authority. It 1s pertinent to observe
nx payers, whose registration were cancelled and could not file any application
tion of cancellation within the time limit of 90 days prescribed for the same,
approached the GST Help Desk in this regard, has been advised to file appeal
he cancellation order. further, as per Scctiorr 107(1) of the CGST Act any
person by any decision or order passed under the CUGST Act by an

ing authority may appeal to the Appellate Authority within stipulated period of

three months,

7
i

2

any appli

~ancelled

only after

furnished
wilhh any
returns. |
filed retu
19.12.20
2017 alsg
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e
of
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7.3 I

Apprllang
present

cancella
above s4
registrat
subject {
of CGST
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the effect
cancellat]
revocatio

pocluding

On

perusal of Rule 23(1) read with the [irst proviso to the said rule, | find that
ration for revocation of cancellation of registration where registration has been
for the failure of the registered person to furnish such returns, is to be filed
such returns {upto the effective date of cancellation of registration] are
and any amount due as iax, in terms_of such returns, has been paid along
amount payable towards interest, penalty and late fee in respect of the gaitcl
n the present case, | find that appellant has submitted that they have atready
Ims upto tax period December-2019 1.e. upto elfective date of cancellation as
19. Further, | also find that the third proviso to Rule 23(1) of the CGST Rules,
mandates as helow:
ovided further that all returns due for the period from the date of the order of
neellation of registration till the date of the order of revocation of cancellution
registration shall be furnished by the said person within a period of thirty

ys from the date of order of revocation of cancellation of registration:”

urther, | also find that no other allegation or charges framed against the
except non-filing of returns for which his registration is cancetled. [n the
ase, | find that the appellant has now filed returns upto date of
ion of registration and accordingly substantially complied with the
iid provisions. Therefore, | am of the opinion that the cancellation of
jon of appeliant may be considered for revocation by the proper officer
o due compliance ol the conditions by the appellant under Rule 23(1)

Rules, 2017.

he appellant is impressed upon to furnish all returns relating to period from
ive date of cancellation of registration il the date of order of revocation of
on of registration within a period of thirty days from the date ol order of

h ol cancellation of registration. Needless to say, payment particulars

b tax liability, interest, penalty & late fee etc.,) and the status of repafRsdight
Page 6 of 7
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g. In view of the above, T allow the appeal of the appellant and order the
proper officer to consider the request of the appellant for revocation of the
cancetlation of registration, after due verification of the returns stated as
submitted as mentioned in the foregoing paras and the payment particulars of
Hending dues towards tax, penalty, late fee, interest etc.
9 AfiFal gt 3 & 7 oerfer A RoEeT awe a9 A B arar &)
The appeal {iled by the appellant stands disposed of in above lerms.
Joint Comimissioner {Appeals}
Date: 09.2021
Attested
=000 c?/ .
(M.P.Sisodiya)
Shiperintendent
Central Tax (Appeals)
Ahmedabad
By R.P.AD.
To,
Shri Shailendrasingh Devrajsingh Parihar

0

F.No,GAPPL/ADC/GSTP/1627/2021

nay be verified by the concerned authorily having power to revoke the cancelled

‘pgistration. Thus, the appeal filed by the appeliant is allowed in above terms.

{Trade Name: M/s. Shiv Shanker Sales),
Amul Parlour, Amraiwadi Police Lines,
A

mraiwadi, Ahmedabacd-380026

Dy to.

The Principal Chief Commissioner of Central Tax., Ahmedabad Zone.

The Commissioner, CGST & C.Excise, Appeals, Ahmedabad

T

T

he Principal Commissioner, Central GST &C.Ex, Ahmedabad-South.

The Superintendent, CGST & C.Ex, Range-J11, Division-1-Rakhial, Ahmedabad-South
The Assistant Commissioner, CGST & C.Ex, Division-I-Rakhial, Ahmedabad - -South

he Additional Commissioner, Central Tax (System), Gandhinagar.

27" Gluard File.
PlA. File

3.
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afier ande s Order-In-Appeal Nos. AHM-CGST-001-APP-JC-22/2021-22
fasiizm Date © 16-09-2021 oy @<= & arfiwe Date of Issue : 20-09-2021

A AR TUET_viges anym (erdia) gy wla
Passed by Shri. Mihir Rayka, Joint. Commissioner (Appeals)

Arising out of Order-in-Original No ZA240919057948N fa-s: 20.09.2019 issued by
Superintendent, CGST, Range-lll, Division-V-QOdhav, Ahmedabad South

afrerrt @1 s va wen Name & Address of the Appellant / Respondent
M/s. Maruti Stainless Private Limited
22-A, Gopal Industrial Estate, Odhav Road, Ahmedaba_d-382415

(A)

: N ——
=@ AR § wafdd B wafh =i add F sogwm uftrd/

WRYEHTOT & aAeY FAT SR B e ¥ i
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the !
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

| (i}

State Bench or Area Bench of Appellate Tribunal framed under G5T Act/CGST Act other than as
mentioned in para- (A}i) above in terms of Section 109(7) of CGST Act, 2017

(iif)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penally
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)|

Appeal under Section 112(1) of CGST Act, 2017 ta Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appeliate Tribunal in FORM G51
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

il

{he Cantral Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has

Appeal to be filed before Appellate Tribunal under Section 112(8} of the CGST Act, 2017 after paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6}) of CGST Act, 2017, arising from the said order

in relation to which the appeal has been filed.

provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is later.

s O wivEll & i @ & A s, fega iR e waarE &
ferT, ardraneft oy mwww.cbic.gov.iniﬁf @ gahd gl

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbicgovin. .




F.No; GAPPL/ALM./ OGS TR/ 12647 2021 AppEal

:: ORDER-IN-APPEAL ::

M/s. Maruti Stainless Private Limited, 22-A, Gopal Industrial Estate, Odhav
Roatl, Ahmedabad-382415 (hereinafter referred to as ‘Appellant’) has filed
predent appeal against order no. ZA240919057948N  dated 20.09.2019
(hereinafter referred to as ‘impugned order’) passed by the Superintendent,
CGST  Range-lll,  Division-V-Odhav, Commissionerate-Ahmedabad  South

(hefleinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the appetlant was registered under
the| GST holding registration no. 24AALCS841041Z6. The registration of the
appellant was cancelled vide the impugned order w.e.f. 20.09.2019 under
Section 29(2) of the CGST Act, 2017 showing reason that “Taxpayer has not filed
any|return- GSTR-3B since registration. Effective dated of cancellation of registration

from 01.07.2017.”

3. Being aggrieved, the Appellant hé{s preferred the present appeal on
follpwing grounds, inter-alia, contending:-

() That due to some financial problem, they could not file returns from July-
17. The delay in filing of GST returns is due to financial problem only and
thus they requested to give retief in this matter.

(1) Now, they want to file all such pending GST returns with applicable tax &
late fees. So they requested to restore their GSTN in the interest of law
and justice so that they can file all such pending returns online.

(iiij They also made an application for condonation of delay stating that due

to inadequate knowledge of GST, the inordinate delay in filing appeal is

done at their end. They requested to condone the delay in filing of this

appeal.

3.1 Personal hearing in the matter was hetd on 27.08.2021 through virtual
made. Shri Vipul Khandhar, Chartered Accountant, attended the hearing as an
authorized representative of the appellant. He reiterated the grounds of appeal

mdmorandum and requested to condone the delay and consider the appeal.

4. | have gone through the records of the case, the impugned order and the
grgunds of appeal as well as oral submission of the appellant. | find that the
impugned order was issued on 20.09.2019 by the adjudicating authority. As
submitted by the Appellant, the said order was also communicated to them on
the same day of 20.09.2019. It is further observed that the Appellant has filed
th{s present appeal on 09.07.202t.

4.1 | further find it relevant to go through the s




~

F.No: GAPPL/ADC/GSTP/1262/2021-Appeal

107 of the CGST Act, 2017 which is reproduced herebelow:

“Sec.107. Appeals to Appellate Authority.—(1) Any person aggrieved by any
decision or order passed under this Act or the State Goods and Services Tax Act
or the Union Territory Goods and Services Tax Act by an adjudicating authority
may appeal to such Appellate Authority as may be prescribed within three
months from the date on which the said decision or order is communicated to
such person.

(4) The Appellate Authority may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months or six months, as the case may be, allow it to be
presented within a further period of one month.”

4.2 Accordingly, it is observed that the Appellant was required to file appeal
within 3 months from the receipt of the said order i.e. on or before 20,12.2019,
as stipulated under Section 107(1) of the Act. However, the Appellant has filed
the present appeal on 09.07.2021, i.e. after a period of more than one and half
year from the due date. Further, | also find that in terms of the provisions of
Section 107(4) ibid, the appellate authority has powers to condone delay of one
month in filing of appeal, over and above the prescribed period of three months
as mentioned above, if sufficient cause is shown, Accordingly, | find that there is
a delay of one and half year in filing the appeal over and above the normal
period of 3 months. Thus, appeal filed beyond the time limit prescribed under

Section 107(1) ibid cannot be entertained.

4.3 Further, | also find that in terms of the Hon'ble Supreme Court
judgment dated 23.03.2020, wherein the Apex Court taking suo-moto
cognizance of the situation arising due to COVID-19 pandemic has
extended the period of limitation prescribed under the law with effect
from 15.03.2020 till further orders. Further, the Hon'ble Supreme Court
vide order dated 27.04.2021 has réstored the order dated 23™ March 2020
thereby directing that the period(s) of limitations, as prescribed under any
General or Special Laws in respect of all judicial or quasi-judicial
proceedings, whether condonable or not, shall stand extended till further
orders from 15.03.2020. The CBIC, New Delhi also vide Circular No.
157/13/2021-GST dated 20.07.2021, has clarified at para-5 that “in other
words, the extension of timelines granted by Hon'ble Supreme Court vide its Order
dated 27.04.2021 is applicable in respect of any appeal which is required to be filed
before Joint/ Additional Commissioner (Appeals), Commissioner (Appeals), Appellate
Authority for Advance Ruling, Tribunal and various courts against any quasi-judicial

order or where proceeding for revision or rectification of any order is required to be

- undertaken, and is not applicable to any other proceedings under GST Laws. "

However, | find in the present case tha

‘ l‘}fb_é?mﬁ\pf limitation of

) {‘
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total 4 months (including condonable period of 1 month) for filing of

appeal from the date of issuance of impugned order, as prescribed under
Section 107 of the CGST Act, 2017 was already completed on 20.01.2020

and hence, the present case would nol be eligible for the

relgxation/extention granted by the Hon’ble Supreme Court in respect of

perfod(s) of limitation as mentioned above. Accordingly, | find that the

further proceedings in case of present appeal can be taken up for

conkideration strictly as per the provisions contained in the CGST Act,

20

5.

con

7.

It is also observed that the appellant has filed an application for

Honation of delay. However, fiting of a COD application is not going to

chahge the factual position in the present case. | find that this appellate

authority is a creature of the statute and has to act as per the provistons

con

tained in the CGST Act. This appellate authority, therefore, cannot condone

delay beyond the period permissible under the CGST Act. When the legislature

has

intended the appellate authority to entertain the appeal by condoning

furgher delay of only one month, this appellate authority cannot go beyond the

power vested by the legislature. My views are supported by the following case

laws:

(i)

(i1)

The Hon’ble Supreme Court in the case of Singh Enterprises reported as

2008 (221) E.L.T.163 (5.C.) has held as under:
8. ..The proviso to sub-section (1) of Section 35 makes the
position crystal clear that the appellate authority has no power to
allow the appeal to be preseniéd beyond the period of 30 days.
The language used makes the position clear that the legistature
intended the appellate authority to entertain the appeal by
condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there
is complete exclusion of Section 5 of the Limitation Act. The
Commissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the
expiry of 30 days period.”

In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T.
48 (Bom.), the Hon’ble Bombay High Court held that the Commissioner
(Appeals) cannot condone delay beyond further period of 30 days from
initial period of 60 days and that provisions of Limitation Act, 1963 is

not applicable in such cases as Commissioner (Appeals) is not a Court.

(ili}y  The Hon’ble High Court of Delhi in the case of Delta Impex reported as

2004 (173) E.L.T. 449 (Del) held that theg Appellate authority has no

v
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F.No: GAPPL/ADC/GSTP/1262/2021-Appeal

jurisdiction to extend limitation even in a “suitable” case for a further

period of more than thirty days.

6. | find that the provisions of Section 107 of the Central Goods and Services
Act, 2017 are pari materia with the provisions of Section 85 of the Finance Act,
1994 and Section 35 of the Central Excise Act, 1944 and hence, the above

judgements would be squarely applicable to the present appeal also.

7. By respectfully following the above judgements, | hold that this appellate
authority cannot condone delay beyond further period of one month as
prescribed under proviso to Section 107(4) of the Act. Thus, the appeal filed by
the appellant is required to be dismissed on the grounds of limitation as not filed
within the prescribed time limit in terms of the provisions of Section 107 of the

CGST Act, 2017. |, accordingly, dismiss the present appeal.

8 A AT 2T 2ot AT e A AT R 3uTies a8k & B sar 8
The appeal filed by the appellant are disposed of as above.

.

Joirit Commissioner
CGST(Appeals)

Date: .09.2021
Attested

(M.P.Sisodiya)
Superintendent
Central Tax {Appeals)
Ahmedabad

2.
~ ’1
v

%
k)
-
=
g

Liig Qv

4l d

By R.P.A.D.

To,

M/s. Maruti Stainless Private Limited,
22-A, Gopal Industrial Estate,

Odhav Road, Ahmedabad-382415

Copy to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C.Excise, Appeals, Ahmedabad
The Principal Commissioner, Central GST & C.Ex, Ahmedabad-South.
The Deputy/Assistant Commissioner, CGST & C.Ex, Division-V-Qdhav,
Commissionerate-Ahmedabad South
The Additional Commissioner. Central Tax {System), Ahmedabad South,
uard File.
P.A. File
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Passed by Shri. Mihir Rayka, Joint. Commissioner (Appeals)

T Arising out of Order-in-Original No ZA240919002370R fa-its: 03.09.2019 issued by

, Superintendent Ghatak-18, Range-1V,Division-1V-Narol, Ahmedabad South

& afiermat & = wd wer Name & Address of the Appellant ! Respondent
Honey Jadishbhai Prajapati (Legal name) M/s HP Distributor (Trade Name})
206, SAMRUDDHI RESIDENCY, B/H VASANT VIHAR SOCIETY, NAROL
ASLALI HIGHWAY, AHMEDABAD-382405

gH ImeU(3rd) & cuf %ﬁémﬁ;ﬁmﬁﬁmaﬁzﬁﬁwuﬁﬁm/
{a) TrRYEUT & WHeT e &R @R Jehel B

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribuna! framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

i} o S

State Bench or Area Bench of Appeliate Tribunal framed under GST Act/CGST Act other than &s
mentioned in para- [A}(i) above in terms of Section 109{7) of CGST Act, 201/

i) [ .

i) Appeal to the Appeilate Tribunal shall be filed as prescribed under Rule 110 of CGST Rutes, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

{B) Appeal under Section 112(1) of CGST Act, 2017 ta Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM G5T
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal 1o be filed before Appellate Tiibunal under Section 112(8) of the CGST Act, 2017 after paying -

] (i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned arder, as is
admitted/accepted by the appeliant, and . _
{ii} A sum equal to twenty five per cent of the remaining amount of Tax in dispute, In

addition to the amount paid under Section 107(6) of CGST Act, 2017, atising from the said order,
in relation to which the appeal has beenfiled. oo
7| The Central Goods & Service Tax | Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 fhas
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is later.

?LT#;—JW R A wh e R e @ Fa e, Regd 3R aAEaT gyl &
faro, et Tt mwww.cbic.gov.inifﬁ > o B

For elaborate, detailed and latest provisions relating to filing of appeal t authority, the
appellant may refer to the website www.chic.gov.in. L e N
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:: ORDER-IN-APPEAL ::

Honey Jagdishbhai Prajapati (Legal Name} having Trade Name as ‘HP .
Distributor’, 206, Samruddhi Residency, 8/H Vasant Vihar Society, Narol-Aslali
Highway, Ahmedabad-382405 (hereinafter referred to as ‘Appeliant’) has filed
prg¢sent appeal against order no. ZA240919002370R dated 03.09.2019
(hereinafter referred to as ‘impugned order’) passed by the Superintendent,
CGST  Range-lV,  Division-V-Narol, Commissionerate-Ahmedabad  South

(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the appellant was registered under
theé GST holding registration no. 24APVPP1011N1ZM. The registration of the
appellant was cancelled vide the impugned order w.e.f. 03.09.2019 under
Section 29(2) of the CGST Act, 2017 due to non-fiting of GST returns for a

cobtinuous period of 14 months.

3. Being aggrieved, the Appeilant has preferred the present appeal on
following grounds, inter-alia, contending:-

(0 That due to family probiems, the appellant was disturbed and coutd not
focus properly on time.

(ii There was very unfortunate incident happened in the family and they

were completely disturbed.

3.1 Personal hearing in the matter was held on 27.08.2021 through virtual
made. Shri Saiyed Iftekharahmed, Advocate & Tax Practitioner, attended the
helaring as an authorized representative of the appellant. He reiterated the
grounds of appeal memorandum submitted on 27/28.07.2021 and requested to ‘

consider the same.

4, | have gone through the records of the case, the impugned order and the
grounds of appeal as well as oral submission of the appellant. | find that the
impugned order was issued on 03.09.2019 by the adjudicating authority. As
submitted by the Appellant, the said order was also communicated to them on
the same day of 03.09.2019. It is further observed that the Appellant has filed
this present appeal on 27.07.2021 (through online mode) and hard copies

manually submitted on 28.07.2021 alongwith supporting documents.

4.1 | further find it relevant to go through Lhe statutory provisions of Section
107 of the CGST Act, 2017 which is reproduced herebelow:

“Sec.107. Appeals to Appellate Authority. (1) Any person aggrieved by any
decision or order passed under this Act or the State Goods and Services Tax Act
or the Union Territory Goods and Services Tax Act by an adjudicating authority

Page 2 ol 5




F.No: GAPPL/ADC/GSTP/1435/2021-Appeat

months from the date on which the said decision or order is communicated to
such person. .

(4) The Appellate Authority may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months or six months, as the case may be, allow it to be
presented within a further period of one month. "

4.2  Accordingly, it is observed that the Appellant was required to file appeal
within 3 months from the receipt of the said order i.e. on or before 03.12.2019,
as stipulated under Section 107(1) of the Act. However, the Appellant has filed
the present appeal on 27/28.07.2021, i.e. after a period of more than one and
half year from the due date. Further, 1 also find that in terms of the provisions
of Section 107(4) ibid, the appellate authority has powers to condone delay of
one month in filing of appeal, over and above the prescribed period of three
months as mentioned above, if sufficient cause is shown. Accordingly, | find that
there is a delay of one and half year in filing the appeal over and above the
normal period of 3 months. Thus, appeal filed beyond the time limit prescribed

under Section 107(1) ibid cannot be entertained.

4.3  Further, | also find that in terms of the Honble Supreme Court
judgment dated 23.03.2020, wherein the Apex Court taking suo-moto
cognizance of the situation arising due to COVID-19 pandemic has
extended the period of limitation prescribed under the law with effect
from 15.03.2020 till further orders. Further, the Hon'ble Supreme Court
vide order dated 27.04.2021 has restored the order dated 23" March 2020
thereby directing that the period(s) of limitations, as prescribed undér any
General or Special Laws in respect of all judicial or quasi-judicial
proceedings, whether condonable or not, shatl stand extended till further
orders from 15.03.2020. The CBIC, New Delhi also vide Circutar No.
157/13/2021-GST dated 20.07.2021, has clarified at para-5 that “in other
words. the extension of timelines granted by Hon'ble Supreme Court vide its Order
dated 27.04.2021 is applicable in respect of any appeal which is required to be filed
before Joint/ Additional Commissioner (Appeals), Connmissioner (Appeals), Appellate
Authority for Advance Ruling, Tribunal and various courts against any quasi-judicial
order or where proceeding for revision or rectification of any order is required to be

undertaken, and is not applicable to any other proceedings under GST Laws.”

However, | find in the present case that the period of limitation of
total 4 months (inctuding condonable period of 1 month) for filing of
appeal from the date of issuance of impugned order, as prescribed under
Section 107 of the CGST Act, 2017 was already completed on 03.01.2020

be eligible for the

and hence, the presenl case
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relaxation/extention granted by the Hon'ble Supreme Court in respect of

perfod(s) of limitation as mentioned above. Accordingly, | find that the

furfher proceedings in case of present appeal can be taken up for

consideration strictly as per the provisions contained in the CGST Act,

2017,

It is also observed that the appellant has not filed any applicaticn for

corldonation of delay. Even otherwise, filing of a COD application is not going 1o

chdnge the factual position in the present case. | find that this appeltate

authority is a creature of the statute and has to act as per the provisions

corftained in the CGST Act. This appellate authority, therefore, cannot _condone

delay beyond the period permissible under the CGST Act. When the legislature

had intended the appellate authority to entertain the appeal by condoning

further delay of only one month, this appeliate authority cannot go beyond the

power vested by the legislature. My views are supported by the following case

lavys:
(i) The Hon’ble Supreme Court in the case of Singh Enterprises reported as

2008 (221) E.L.T.163 (5.C.) has held as under: _
“8. ...The proviso to sub-section (1) of Section 35 makes the
position crystal clear that the appellate authority has no power to
allow the appeal to be presented beyond the period of 30 days.
The language used makes the position clear that the legislature
intended the appellate authority to entertain the appeal by
condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there
is complete exclusion of Section 5 of the Limitation Act. The
Commissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the
expiry of 30 days period.”

(i) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T.

(i

48 (Bom.), the Hon’ble Bombay High Court held that the Commissioner
(Appeals) cannot condone delay beyond further period of 30 days from
initial period of 60 days and that provisions of Limitation Act, 1963 is

not applicable in such cases as Commissioner (Appeals) is not a Court.

ji) The Hon’ble High Court of Delhi in the case of Delta tmpex reported as
2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no

jurisdiction to extend limitation even in a “suitable” case for a further

Page 4 of 5
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6. | find that the provisions of Section 107 of the Central Goods and Services
Act, 2017 are pari materia with the provisions of Section 85 of the Finance Act,
1994 and Section 35 of the Central Excise Act, 1944 and hence, the above

judgements would be squarely applicable to the present appeal also.

7. By respectfully following the above judgements, | hold that this appellate
authority cannot condone delay beyond further period of one month as
prescribed under proviso to Section 107(4) of the Act. Thus, the appeal filed by
the appellant is required to be dismissed on the grounds of limitation as not filed
within the prescribed time limit in terms of the provisions of Section 107 of the

CGST Act, 2017. 1, accordingly, dismiss the present appeal.

8 et 3T = A aefta w1 Fraar Iy A A e e 8
The appeat filed by the appellant are disposed of as above.
i

el
(Migir Rayka)

Joint Commissioner
CGST{Appeals)

Date: .09.2021

Attested

M.P.Soava)
Superintendent

Central Tax {(Appeals)
Ahmedabad

By R.P.A.D.

To,

Honey Jagdishbhai Prajapati (Legal Name)
[Trade Name as ‘HP Distributor’],

206, Samruddhi Residency,

B/H Vasant Vihar Society,

Narol-Aslali Highway, Ahmedabad-382405

Copy to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C.Excise, Appeals, Ahmedabad

The Principal Commissioner, Central GST & C.Ex, Ahmedabad-South.

The Deputy/Assistant Commissioner, CGST & C.Ex, Division-1V-Narol,
Commissionerate-Ahmedabad South

The Additional Commissioner, Central Tax (System), Ahmedabad South.

L ¢—Guard File.
7.

P.A. File
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Central GST, Appeal Commissionerate, Ahmedabad
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COST Bhavan, Revenue Marg, Ambawadi, Abhmedabad 280015

¢oy o0 :
) 07926305065 PARLO079263051 36
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wiges it File NO - GAPPL/ADC/GSTR/1278/2021 APPEAL / 2063 7 e 306K

aflet sty viwn Order-In-Appeal Nos. AHM-CGST-001-APP-JC-20/2021-22
s Date - 17-09-2021 it w7 afa Date of [ssue - 20-09-2021

A AR TIAFT 2w sepn fa) g aile

Passed by Shri. Mihir Rayka, Joint. Comimissioner (Appeals)

Arising out of Order-in-Original No ZA240913066707W fiifn: 23.09.2019 issued by
Superintendent, CGST, Range-1,Division-VIli-Vejalpur, Ahmedabad South

anfyerral w1 o va nan Name & Address of the Appellant / Respondent
M/s. Shree Ganesh Allied Services Private Limited, 5, Hans Residency, B/H
Venus Atlantis Mall, Opp. Prahladnagar Garden, Ahimedabad-380015
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Any person aggrieved by this Order-in Appeal may file an appest to the appropriate authority in the
fullowing way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of COST Act, 2017,

State Bench or Area Bench of Appellate Tribunal {ramed under GST ACl/CGS1 Act other than as
mentionad in para- (A){i) above in terms of Section 10N 7)) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of COST Rules, 2017 and

shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Ing)ut Tax Crodi!
involved or the difference in Tax or Input Tax Crodit involved or the amount of fine, fee or penalty
determined in the order appealed against, subjoct o a maximuim of Rs. Twenty-Five Thausand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunat shall be filed along with relevant
documents either electronically or as may be notilied by the Registrar, Appeliate Tribunal in FORM G551
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
iy a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appral to be filod before Appeliate Tribunal under Enction 112{8) of the CGST Act, 2017 alter paying

(iy  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

adimitted/accepted by the appeliant, andd
(i) A sum equal to twenty five per cent el the romaining amound of Tax in dispule, in
addition Lo the amaount paid under Section 107(6) of CGAT Act, 2017, arising from the said order,
in relation to which the appeat has been [iled, _ L 7
The Cenlral Goode & Serviee Tax { Ninth Removal of Difficalties) Order, 201% dated G2.12.2019 has
pravided that the appealto tribunal can be sade within three months from the date of comraunication

of Order or date on which the President or the State President, as the case may he, of the Appellate

Trihunal eaters office, whichoever is later.
i gyl WD @) e anie e A e s, A My ereerda wrasnar &
faru, ardrenelt Morelrg daimgawww.chic pov.in &7 i wI B

Far elaborate, detailed and latest provisions relating Lo filing of appeal to the appell

“appellant may reter to the. website www chic.govin. _ Y R
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1 ORDERIN-APPEAL :: .

M/7s. Shree Ganesh Altied Setvices Private Limited, 5, Tlans Residency, 13711
Vepus Arlantts Mall, Opp. Prahtadnagar Garden, Ahmedabad- 38001 (hereinaitel
reflerred  to as ‘Appellant’) has filed present  appeal  against ocder no.
ZAR40919066707W dated 23.09.2019 (heremailer referced to as ‘impugned
orler’) passed by the Superintendent, CGST Range-l, Division-VIH-Vejatpu,
Commissionerate-Ahmedabad South (herematter reterred o as ‘adjudicating

authority’}).

2. The brief facts of the case are that Lhe appellant was registered undeo
the GST holding registralion no. Z4AAVCSIBATFZZ3. Thoe registration of thwe
appellant was Suo-moto cancelled vide the impugned order w.oe.f. 23.09.2019

U

nder Section 29(2) ot the CGST Act, 201/ due to non filing of GST returny for o

continuous period of more than six months,

3. Bemg agurieved, the Appellant has peterred the preseal appeal on
following grounds, inter-atia, contending:

(1) That due o unfortundte circumstandas they could not pay GST Lability
and tile returns in due time which led Lo cancellation of their GST registiation.
(ify  Now, all the pending returns Ll the month of cancellation have been

filed and tax tiability, interest and tate tee have atso been pad.

3.0 Personal hearing in the matiter was held on 27.08.2021 through virtual
mpde. Shri Dheeraj Varndani, Company Secretary, atlended the hearing as an

aythorized representative of the appellant. He reiterated the grounds of appeal

memorandum and requested to consider the same.

4, | have gone through the tecords of the case, the impugned order and the
gilounds of appeal as well as orat submission of the appellant. | find that the
impugned order was 1ssued on 23.09.2019 by the adjudicating acthosity. Ay
sybmitted by the Appellant, the sawd order was atso communicated to Lheni on
the same day of 23.09.2019. It is turther observed that the Appeltant has hled

this present appeal on 02.07.2021.

4[1 ) further find it relevant to go thnough the statutory provisions of Section

Py

D7 of the CGST Act, 2017 which is reproduced herebetow:

“Sec. 107. Appeals to aAppellate Authority. (1) Any person aggrieved by any
decision or ovder passed under this Act vr the State Goods and Services Tax Adt
or the Union Territory Goods and Seirvices Tax Act by an adjudicating authority
may appeal to such Appeltate Authority as may be prescribed within thee

months from the dode on which tiw said decision or arder s wnruumicqmﬂ (0

such person. : a—;—{", T il >

[rage 20t S
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(4) The Appeliate Authority anay, 0f he s satisfied that the appellont was
prevented by sufficient cause fron presenting the appeal within the aforesaid
period of three months or six months, as the case may be. allow it to be
presented within a further period of one month. ™
4.2 Accordingly, it is observed that the Appellant was required to file appeal
within 3 months from the receipt of the said order i.e. on or before 23.12.2019,
as stipulated under Section 107{1) of the AcL. However, the Appeliant has filed
the present appeat on 02.07.2021, i.e. after a period of more than one and half
year from the due date. Further, | also find that in terms of the provisions of
Section 107(4) ibid. the appellate authority has powers to condone delay of one
month in tiling of appeal, over and above the prescribed period of three months
as mentioned above. if sufficienl cause is shown. Accordingly, | find that there is
a delay of one and halt year in filing the appeal over and above the normat
period of 3 months. Thus, appeat filed bheyond the time limit proscribed under

Section 107(1} ibid cannot be entertained.

4.3 Further, | atso find that in terms of the Hon'ble Supreme Court
judgment dated 23.03.2020. wherein the Apex Court taking suo-moto
cognizance of the siluation arising due to COVID-19 pandemic  has
extended the period of limitation prescribed under the law with effect
from 15.03.2020 till further orders. Further, the Hon'bte Supreme Court
vide order dated 27.04.2021 has tostored the order dated 23" March 2020
thereby directing that the period{s) of limitations, as prescribed under any
General or Special Laws in respect of all judicial or quasi-judicial
proceedings, whether condonable or not, shall stand extended till further
orders from 15.03.2020. The CRIC, New Delhi also vide Circular No.
157/13720721-GST dated 20.07.2021, has clarified at para-H thal “in othes
voords. the extension of timelines wranted Dy Hon'ble Supreme Court vide its Order
dated 27.04.2021 is applicable in respecl of any appeal which is required to be filed
hefore Jduint/ Additional Commissioner (Appeals), Commissioner (Appeals), Appellate
Authority for Advance Ruling, Tribunal and various courts against any quasi-judicial
order or where proceeding for revision o rectification of any ot der is required to be

undertaken. and is not applicable to any other proceedings under GST Laws, "

However, 1 find in the present case that the period of limitation of
total 4 months (including condonable period of 1 month} for fiting of
appeal from the date of issuance of impugned order, as prescribed under
Section 107 of the CGST Acl, 2017 was already completed on 23.01.2070
and  hence,  the  present case  would not  be  eligible  for the

relaxalion/extention granted by the Hon'bie Supreme Court in respect of

Poage 3ot 5
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further proceedings in case of present appeal can he taken up tor

consideration strictly as per the provisions contained n the CGST Act, T
201Y.
5. It is also observed that the appellant has not filed any application for

condlonation: of delay. Even otherwise, filing of a COD application is not going to
chapge the factual position n Llﬂe present case. | find that this appellate
authority is a creature of the statute and has to acl as pet the pravisions
contained in the COST AcL. This appetlate authorily, therefure, cannot condone
delay beyond the period pernissible uncl& Lhe COST Act. When the legislature
has| intended the appetlate authority to entertain the appeal by condoning
further delay of only one month, this appeliate authority canmot go Beyond the

power vested by the legistalure. My views arc supported by the followniy case

lawp:
(1) The Hon’ble Supreme Court in the case of Singh Enterprises reported as
2008 (221) E.L.T.163 (5.C.) has held as undet:
“8. LThe proviso to sub-section (1) of Section 35 makes the

position crystal clear that the appetiate authority has no power {0
allow the appeal to be presented beyond the period of 30 days.
The language used makes the position clear that the legislature
intended the appellate authority to entertain the appeal by
condoning delay only upto 30 days oftel the expiry of 60 days
which is the normal period for prejerring appeal. Therefore, there
is complete exclusion of Section b of the Limitation Act. tThe
Commissioner and the Higlr Court were therefore justified in
holding that there was no power to condone the deluy after the
expity of 30 days period.”

(i) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) £ T,
48 (Bom.), the Hon'ble Bombay tligh Cowrt held that the Comnussioner
{Appeals} cannol condone delay beyond Turther period of 30 days from
imtial period of 60 days and that pravisions of Limttation Act, 1963 1y

not appticabie in such cases as Commissioner (Appealsy is not a Court,

(il The Hon’ble High Court of Delin in the case of Delta Impex reported as
2004 (173) £...7. 449 (Del) held thal the Appetlate authority has no
jurisdiction to extend lUimitation even i a “suitable” case tor a furlher

period of more than thirty days.

6. | tind that the provisions of Section 1/ ot the Central Goods and Services
Adt, 2017 are pari materia with the provisions of Sec tion 85 of the Finance Act,

1994 and Section 39 of the Cential Lxcise Act, 1944 and hence, Lther above-
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7. Py respectfully following the above judgements, | hold that this appellate
Authority cannot condone detay beyond further period of one month  as
proscribed under provisa to Section 107¢4) of the Act. Thus, the appeal filed by
the appellant is required to be dismissed on the grounds of limitation as not filed
within the prescribed time Himit in t,hrm: of the provisions of Section 107 of the

CGST Act, 2017 1, accordingly, dismiss the present appeal.

8 At grer Ak o RE e P s e AP e AT 2
The appeat filed by the appellant are disposed of as above. ;
./. // )
rf/ - ft

i )
, Ef ,.,/i'--‘--r,;: flq fu_
_{Mihir Rayka)
Joint Commissioner
CGST(Appeals)

Date: .09.2021

Altested

gaw/______) 2. -
(M_P . Sisodiva)
Supertntendent
Central Tax (Appeals)

Ahmedabad

By R.P.A.D.

To,

M/s. Shiee Ganesh Allied Services Private Limited.
5. Hans Residency,

B/H Venus Atlantis Mall,

Opp. Prahladnagar Garden,

Ahmedabad-380015

Copy Llo:

I The Principal Chiet Commissioner of Central Tax, Abmedabad Zone.,

9. The Commissianer. CGST & C.Uxcise, Appeals, Ahmedabad

2 The Principal Commissioner, Central G5T & C.Ex, Ahmedabad-South.

4 The Depuly/Assistant Commissioner, CGST & C.Ex, Division-VHi-Vejalpur,
Commissionerate-Ahmedabad South

5 The Additional Commissioner, Central Tax (System), Ahmedabad South.

3~ Guard Fite.

7. P.A.File

Fage 5ol 5



TG (3T )FThraTerd,
Office of the Commissioner (Appeal),
Central GST, Appeal Commissionerate, Ahmedabad
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CGST Bhavan, Revenuc Marg, Ambawadi, Ahmedabad 380015
I 07926305065 SAthEFH07926305136

DIN NO. : 20210764SW0000222B92

Wredsa q.é’r. ERT

- 3¢5
#|  wrgw < : File No : GAPPL/ADC/GSTP/111881119/2021-Appeal /2‘3’5*5 Fe 23

ol e wan Order-In-Appeal Nos. AHM-CGST-001-APP-ADC-18 & 19/21-22
fadmDate © 26-07-202fodmwadia Date of Issue : 29-07-2021 '

it AR AT anw sy (eefie) g ol
Passed by Shri Mohit Agrawal, Additional. Commissioner (Appeals)

T Arising out of Order-in-Original No ZR2403210379648 dated 26/03/2021 and Order No.
ZR2403210429093 dated 30/03/2021 both issued by Deputy Commissioner, Central
GST, Division-IV-Narol, Ahmedabad-South Commissionerate

g sfawatem vd 9o Name & Address of the Appellant / Respendent
M/s. Venus Denim
(GSTN:24AAMFV4350N1ZP),

181, Shahwadi, B/h MG Mill,
Narol, Ahmedabad-382405

FEHSU(HN) Aca TS F A A G hA ST YFAITIIFI /
AU HHET N AETERF RS |

Any person aggrieved by this Order-in-Appea! may file an appeal to the approprlate authority in the
following way.

(A)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i}

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- {A){i) above in terms of Section 109(7) of CGST Act, 2017

(i) |

{iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or In'put Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1} of CGST Act, 2017 tg~Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM G5T
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online,

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) (i} Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and .
(i} A sum egual to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6} of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

in The Central Goods & Service Tax | Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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ORDER IN APPEAL
M/s. Venus Denim (GSTN:24AAMFV4350NIZP), 181, Shahwadi, B/h

MG Mill, Narol, Ahmedabad-382405 (hereinafter referred to as ‘appellant’} filed
the pilesent  appeal  against the Order No. ZR2403210379648 dated
26,/03/[2021 and Order No. ZR2403210429093 dated 30/03/2021 (hereinafter
referred to as ‘impugned orders’) passed by the Deputy Commissioner, Central
GST, iv-[V-Narol, Ahmedabad-South (hereinafter referred to as ‘adjudicating

authorify’).

A. The [acts of the case, in brief, are that the appellant filed refund
claims |amounting to Rs. 10,16,376/- & Rs. 9,16,179/- for the month of
Noveniber-2020 & December-2020 respectively under Section 54 of the CGST
Act, 2017 on account of ITC on Export of Goods & Services without payment of
tax. Op scrutiny of refund application submitted by the appellant, the
adjudidating authority has issued a notice for rejection of application of refund
in FOUM-GST-RFD-08 both dated 17/03/2021 reason being “Miss Match of
[1C” with remark “YTC availed is more than ITC available in GSTR 2A” and
directe{l to the appellant to furnish a reply to notice ibid within fifteen days
from the date of service of this notices. Further, the adjudicating authority has
rejectedl both the refund claims vide impugned orders with the remark-“reply to
SCN nbt made/not visible”. Since the issue il:x.volved is identical for different
periody, therefore, both appeals are taken up for decision vide this common
order.

3.

being aggricved with the impugned orders, the appellant preferred both

the apfpeals on the following grounds:

.. Refund order is bad in law since it does not contained any section

under which the refund application is rejected;

b. Refund application rejected without considering the details of GSTR-

2A as available on GST Portal.

(. Refund application rejected without considering the réply to SCN.

{ RFD-06 was issued within 5 days of issuance of SCN. However to
comply with the SCN your appellant was offered 15 days time limit
which was supposed to be expired on 01/04/2021. RFD-06 was
issued soon alter the submission of reply to SCN in form RFD-09
dated 23/03/2021. This makes it very clear that the adjudicating
authority could locate that the reply to SCN was made but could find

the attachment to the reply to SCN. Therefore the reason provided in

the rejection order “reply to SCN not made” is not tenadIE.~
A Ty
g MRy,

Adjudicating authority has grossly erred in not considering: ¢
- ;/ ,.,r.“'.

documents at all.
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iy A personal hearing in the matter was held on 20.07.2021. Shri Kunal
Agrawal, CA appeared before me for personal hearing on dated 20.07.2021 on
behall of appellant through video conferencing mode in appeal no.
GAPPL/ADC/GSTP/ 1118&1119/2021-Appeal. He re-iterated submission made

n appcal memorandum and requested to consider their appeal.

b

. [ have carefully gone through the case records, and written submission
made in the appeal memo as well as oral submissions made at the time of
bersonal hearing and impugned order. Accordingly, 1 proceed to decide the

CAase.

b. Prima facie, | find that the appellant had filed aforésaid refund claim

under Section 34 of CGST Act, 2017 on account of ITC on Export of Goods &
Services without payment of tax for the month of November-2020 & December-
2020. 1 find that the adjudicating authority has rejected refund claim on the
basis that the reply to SCN not made/not visible. Further, 1 find that the
appellant has mentioned in grounds of appeal that the reply to SCN was
submitted on 23/03/2021. 1 alse find that the appellant has submitted copy of
RFD-09 before me in which reply date is mentidned as 23/03/2021. Further 1
find that the adjudicaling authority has rejected refund application within 10
davs of issuance of SCN. Therefore, I find that the reason provided in the

fejection order “reply to SCN not made” is not tenable. Further, 1 find that the

ppcliant has also submitted Form GSTR-3B for the month of November-2020

& December-2020 in which Net ITC available are total Rs. 2,66,04,646/- & Rs.
2.97,45.837 /- respectively. The appellant has also submitted GSTR-2A for the
month of November-2020 & December-2020 in which Net ITC available are
total Rs. 2,69,33,523/- & Rs. 3,11,63,675/- respectively. In view of the above,
the appellant is admissible for refund as per Section 54(3) of the CGST Act,
2017 read with Rule 89(4) of CGST Rules, 2017,

i1 this contlext, it is revealed from the impugned orders and statement of

fhcts in appeal memorandum that the refund claim was rejected without

uoling the relevant provision of law. Therefore, in view of above observation, |

find force in the arguments of the appcllant. I therefore, observe that the

cicction of both the refunds to the appellant is faulty and unlawful and;hence

he impugned orders are not maintainable to that extent.

L]

q. in view of the discussions above, | reject the ground of the impugned

' ‘\-'r.

rders based on which the refund claims of the appellant are rejected and allow
oth the appeals filed by the appellant to the extent the issue of reply to /Séhg\ .
ot made/not visible, as discussed above, without going in to merit of all fotler %}
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hich is required to be complied by the claimant in term of Section

he CGST Act,2017 read with Rule 89(4) of the CGST Rules,2017.

9. The appeals filed by the appellant stand d“isposed off in above terms.
et T = 7 AT arfter 1 Frerey I T @ Ay s E/'JL
-
R\W 264 )
feaie - 26-07-2021
Attested
/%-
Z
Superintendent (Appeals)
Ccast o Ahmedabad.
By R.LALD, .
To,
M/, Venus Denim
(GSTN:2HAAMFVA350N1ZP),
181, shahwadi, B/h MG Mill,
Naroi, Ahmedabad-382405
Copy tof
| THe Chiel Commissioner, Central Tax, Ahmedabad Zone .
1 Tile Commissioner{Appeals), CGST, Ahmedabad
3 THe Commissioner, Central Tax, Ahmedabad-South.
1 THe Assistant Commissioner CGST, Div-IV-Narol, Ahmedabad-South.
5. The Assistant Commissioner, System, Central Tax, Ahmedabad-South
1~ hard File.
7. PA.
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Office of the Commissioner (Appeal),

Central GST, Appeal Commissionerate, Ahmedabad
Aewdt swaw, vorTE AT, Enard) arewEETE dcooty.
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 180015
. ’E. 07926305065- ﬁmﬂ?926305136

(DIN-Y 20210764SW 00D Arié4-

- wigit @=n File No . GAPPLIADC/GSTR/1244/2021/20F 770 232K

£l NS e W Order-In-Appeal Nos. AHM—CGST—001—APP-ADC—017/2.1-22
fesdfe Date : 23-07-2021 o 4 &%t e Date of {ssue2b07-2021

W AR IrETE, 3 IE () ga wRe
Passed by Shri. Mohit Agrawal, Additioan! Commissioner (Appeals)

T Arising out of Order-in-Criginal No. ZQ2412200130391 fesites: 11.12.2020 issued by Assistant
Commissioner, Central GST, Division-I, Ahmedabad-South

&% Wierdal #1 9 od ua Name & Address of the Appellant / Respondent
M/s . Welcome Prints. 169. New Clath Market. (/S Raipur Gate. Ahmedabad-380022.
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An?( person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appeliate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017

State Bench or Area Bench of Appellate Tribunal framed under G3T Act/CGST Act other than as

mentioned in para- (A){i) above in terms of Section 109(7) of CGST Act, 2017

{iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousend for every Rs. One-Lakh of Tax or Infput Tax Credit
involved or the difference in Tax or Input Tax Crodit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to @ maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shail be fited along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-Q5, on commaon partal as prescribed under Rule 110 of CGST Rutes, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

. Appeal to be filed befare Appellate Tribunal under Section 112(8} of the CGST Act, 2017 after paying -
[ (i) (i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appeliant, and
(i) A sum egual to twenty five ger cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 1G7{6} of CGST Act, 2017, arising from the said arder,
~ .__inrelation to which the appeal has been fileg. ] o 7 e
{ii] The Central Goods & Service Tax ( Ninth Removal of Difficulties} Order, 2019 dated 03.12.2519 has
provided that the appez| to tribunal can be made wilthin three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

(C) mmmﬁmmm@mm,mmmmx
faw, srfrareft faseia AGABCwww. chic.gov.in FT 3@ Twa &

: For elaborate, detailed and latest provisions relating te filing of appeai to the appellate authority, the
| | appellant may refer to the website www.cbic.gov.in
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ORDER-IN-APPEAL

ppeal has been flled by M/s Welcome Prints, 169, New Cloth Market, Ofs Ratpur

Gate, Ahmedabad-380022 [hereinafter refetred to as “the appellant’] against Order No.

Z(2412200130391 dated 11.12.2020 [hereinafter referred to as “impugned order’] passed by the

Assistant Commissioner of CGST, Division-I-Rakhial, Ahmedabad South [hereinafter reterred 1o

as ‘adjudicgting authority’].

2. Facks of the case, in brief, are that the appeltant is registered under the Central Goods and

Service Tak Act, 2017 vide GST registration number 24ACUPA4877FIZE. The appellant is a

merchant

g¢xporter of textile fabric having outward supply under HSN 5208 and 5209. The

appellant has applied for refund amounting to Rs.7,46,586/- dated 21.10.2020 for the period from

January 20R0 to February 2020 under Section 54(3) of the CGS'I" Act. The appellant was issued a

Show Cauge Notice dated 02.12.2020, wherein the adjudicating authority has:

Asked whether notification 75/2019-Central Tax dated 26.12.2019 has been
complied with or not;
Informed that turnover of zero rated supplies can not be quantified as per

Notification 16/2020-CT dated 23.03.2020;

THe reply to the above mentioned Show Cause Notice was submitted by the appellant on

10.12.202

_ Vide the impugned order, the Adjudicating Authority rejected the refund claim

amounting to Rs. 7,46,586/- of the appellant on the grounds that “The claimant’s contention is

not in accdrdance with conditions specified in Noficiation 16/2020 dated 23.03.2020 i.e. failed to

produce apy proof regarding supply made by similarly placed supplier. Accordingly, claim is

rejected u

nder section 54 of CGST Act, 20177

3. Bejng aggrieved with the impugned order, the appellant preferred this appeal on the

following

d.

4, Pe

Agarwal,

submissio

grounds:

The Adjudicating Authority has erred in law find tacts while disallowing their refund
without specifying any relevant section under which the refund application is being
rejected;

The Adjudicating Authority has rejected the entire refund by wrongly calculating the
turnover of zero raled supplies as per Notification 16/2020-Central Tax dated
23.03.2020 ;

rsonal Hearing in the matter was held on 20.07.2021 through virtual mode. Shri Kunal
Chartered Accountant attended hearing on behalf of the appellant. He reiterated the

ns made in appeal memorandum and requested to consider their appeal.

S. I have carefully gone through the facts of the case on record, grounds of appeal and the

submissid

ns made by the appellant. The issue to be decided here is whether in the facts and
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cireumstances of the case, the adjudicating authority’s decision of rejecting of refund claimed by
thd appellant is legally correct and sustainable or not and the appellant is eligible for refund of
thd said amount of claim rejected.. .
6. I find that in the present case, the appellant has filed the refund claim in respect of the
refind of unutilized Input Tax Credit (ITC) on Export of Geods and Services without payment of
Integrated Tax. The said claims were filed under the provisions of Section 54(3) of the CGST
Adt, 2017 read with Section 16 of the Integrated Goods and Service Tax Act, 2017 and Rule
89{4) of the Central Goods & Services Tax Rules, 2017.The refund of ITC is to be granted as per
thg following formula prescribed under Rule 89(4) ibid:

Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated

supply of services) x Net ITC ~Adjusted Total Turnover

7. The term ‘Turnover of zero-rated supply of goods’ mentioned in the above formula was

antended vide Notification No. 16/2020-Central Tax dated 23.03.2020,which readsas under:

—

(C) “Turnover of zero-rated supply of goods" means the value of zero-rated supply

of goods made during the relevant period_.wflhout payment of tax under bond or
letter of undertaking or the value which is 1.5 times the value of like goods
domestically supplied by the same or, similarly placed, supplier, as declared by the
supplier, whichever is less, other than the turnover of supplies in respect of which
refund is claimed under sub-rules (44) or (4B} or both; "

THus. the turnover of zero rated supplies of goods to be considered for calculating the refund in
the case has to be value of zero-rated supply of goods made during the relevant pertod without
payment of tax under bond or letter of undertaking or the value which is 1.5 times the value of
like goods domestically supplied by the same or, similarly placed, supplier, as declared by the

supplier, whichever is less.

8. It is observed that in the present case, the appellant has filed the refund claim for an
amount of Rs.7.46.586/-. The said amount of Rs.7.46,586/- was rejected by observing that
Tilrnover of zero rated supplies cannot be quantified as per Notification 16/2020-Central Tax
ddted 23.03.2020. 1t is seen that the appellant in their refund application in Form-GST-RFD-0}
has declared the turnover of zero rated supply of goods and services as Rs.1,47,50,086/-. Tt is
olfserved that in response to the SCN issued by the adjudicating authority stating that zero rated
tuknover can’t be quantified as per Notification 16/2020CT dated 23.3.2020 and whether
Nhtification 75/19-CT dated 26.12.2019 was compiled or not, the appellant had submitled to the
adjudicating authority that in order to justify that their export value was less than 1.5 times of
value of goods supplied in domestic market, sample copy of invoice of both sales and purchase
trhnsaction was being attached by them along with the reply showcasing that export value was
just 1.06 times the value of goods supplied in the domestic market; that those domestically
pinchased goods were exported by adding markup of around 6% resulting in 1.06 times of the

value of domestic market value. They also stated that they were also attaching a declaration in




that regard.

rejecting th

appellant in
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The adjudicating authority has not given any reason or made any discussion for
¢ turnover declared by the appellant, in spite of there being a repty submitted by the

this regard. The impugned order of the adjudicating authority, therefore, prima facie

suffers fronp legal infirmity for being non-speaking in nature and for violation of principles of

natural just
appellant a

decision.

9.

domesiic 0

logically th

venders in
similarly pl
case. [n fery
zero-roted
relevant pe
1.3 timey (A

ay declared

In 1l

ce. Adjudicating authority ought to have considered the submissions made by the

hd decided the case as per provisions of law giving a cogenl reasoning for his

he present case, the appellant is a merchant eXporter and he purchases fabric [fom
arket and exports the same without any further process at their end. Therefore,
e value of fabrics purchased by the appellant for the export purpose [rom vartous
the domestic market is comparable and can be considered as value of like goods of
hced supplier, when there is no domestic supply of like goods by the appellant in the
ns of Rule 89(4) (C) of the Centrat Goods & Services Tax Rules, 2017, “Turnover of
upply of goods" means the value of zero-rated supply of goods made during the
Fiod without payment of tax under bond or letter of undertaking or the velue which is
¢ value of like goods domestically supplied by the sume or, similarly placed, supplier,

by the supplier. whichever is less, vther than the turnover of supplies in respect of

which refu
provided a
15 less than
placed supy
from dome|
logically 1l
venders in
similarly p
case.
10. Fur
purchased
such proc
trunsuction
markup of
appellant H

export salg

I

d is claimed under sub-rules (44) or (4B) or both”. Adjudicating authority has not
y evidence that value of zero-rated supply of goods made during the relevant period
1.5 times the value of like goods domestically supplied by the appellant or similarly
plier. In the present case, the appellant is a merchant exporter and he purchases fabric
stic market and exports the same without any ftrther process at their end. Therefore,
¢ value of fabrics purchased by the appellant for the export purpose from various
the domestic market is comparable and can be considered as value of like goods of

aced supplier. when there is no domestic supply of like goods by the appellant in the

ther, the contention of the appellant is that all the goods that are exported were

from domestic market only and no further substantial value addition was made afler

rement. They also submitted sample copy invoice of both sale and purchase
which depicted that these domestically purchased goods are exported by adding
around 3.27% only in comparison to the value of domestic market value. The
as substantiated their claim by submitting the sample copy of purchase invoices and

s invoices. The adjudicating authority has not recorded any reason in writing for

rejecting the turnover declared by the appellant which clearly violates the principal of natural

ustice,
11 It i
application

However,

L

s also observed that the present appeal filed by the appeliant is delayed and the

for condonation of delay is also not made with the initial appeal documents.

the appellant has vide additional submissions dated July 19, 2021 requested, this
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appellate authority to condone the delay in filing the appeal while considering the judgement of

the|Hon’ble Supreme Court of India. The Apex Court vide the said Suo Moto Writ Petition (C)

No| 3/2020 has pronounced that the period(s} of limitation shall stand extended till further

orders. Further T observed that Circular No. 157/13/2021-GST dated 20.07.2021 issued by CBIC

als clarify the same as under;

12

4(c} Appeals by taxpayers/ tax authorities against any quasi- judicial order:-
Wherever any appeal is required to filed before Joint/ Additional Commissioner
(Appeals), Commissioner (Appeals). Appellate. Authority for Advance Ruling,
Tribunal and various courts against any quasi-judicial order or where a proceeding
Jor revision or rectification of any order is required (o be underiaken, the time line

Jor the same would stand extended as per the Hon 'ble Supreme Court's order.

In view thereof. it is held that the adjudicating authority has wrongly rejected the refund

clajm amounting to. Rs.7,46,586/- of the appellant. Hence, the impugned order passed by him is

no

13

bei

f egally sustainable both on facts and merits and is liable to be set aside.

| Accordingly, I sct aside the impugned order passed by the adjudicating authority for

ing not legal and proper and the appeal of the appellant is allowed with consequential relief.

The appeal filed by the appellant stand disposed of in above terms.

\

(MOHITAGRAWAL)
Additional Commissioner,
CGST (Appeals), Ahmedabad.

Date:  .07.2021.

o

Attested /’/ Sy \

L

1
Superintendent (Appeals) T e K ?
Central GST, Ahmedabad KR R
N
Byl Regd. Post A, D/Speed Post R
To
Mis Welcome Prints

16

D. New Cloth Market. O/s Raipur Gate,

Almedabad-380022,
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o
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py to:
The Chief Commissioner, CGST, Ahmedabad.

The Principal Commissioner CGST, Ahmedabad-South.

The Commissioner, CGST (Appeals), Ahmedabad.

The Deputy /Asstt. Commissioner, CGST, Division-I, Ahmedabad-South.

L The Deputy/Asstt. Commissioner (Systems), Central Excise, Ahmedabad-South.
Guard file

PA File
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| afiet amew wem Order-In-Appeal Nos. AHM-CGST-001-APP-ADC-016/21-22
feetw Date : 19-07-2021 w@rét =7 #) ardw Date of Issue 2307-2021

M WEa srraT, FUX 3G (snher) g@R0 oila
Passed by Shri. Mohit Agrawal, Additioani Commissioner (Appeals)

1 Arising out of Order-in-Original No. ZT2408200225831 fasifa: 17.08.2020 issued by Assistant
Commissioner, Central GST, Division-IV, Ahmedabad South

3 et &1 M w@ 9 Name & Address of the Appellant / Respondent
M/s . Sinhal Brothers, 238, Opp. Cozi Restaurant, Ranipur Narol. Ahmedabad-382405

R ST RS Y S oy ———
(A) | | WiOrEToT & waer st grae w0 @

Any persan aggrieved by this Order-in-Appeal may file an appeal to the aporopriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017,

(i} ) . ]

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A){i} above in terms of Section 109(7) of CGST Act, 2017

{iii} Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or fnput Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.,

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appeilate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rufe 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112{8) of the CGET Act, 2017 after paying - |

{i} (i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i} A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6} of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

{ii} The Central Goods & Service Tax { Ninth Reémoval of Difficuities) Order, 2019 dated 03.12.2019 has’
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

' (0) mmmﬁmmmﬁmm,mmmmﬁ
e, srdtaredt fsmfie aﬁmﬁwww.cbic.gov.inaﬁ S #@Hha g

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appeliant may refer to the website www cbic.gov.in,
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ORDER IN APPEAL
M/s. Sinhal Brothers (GSTN:24AAMFS8786M1Z6), 238, Opp. Cozi

Resturarft, Ranipur Narol, Ahmedabad-382405 (hereinafter referred to as

‘appellant’} filed the present appeal against the Order No. ZT2408200225831
Jated 17/08/2020 (hereinafter referred to as ‘impugned order’) passed by the

Assistant Commissioner, Central GST, Div-IV (Narol), Ahmedabad-South

(hereinafter referred to as ‘sanctioning authority’).

2. Th

- facts of the case, in brief, are that the appeliant [iled refund

amounting to Rs. 11,12,702/- under Section 54(3} of the CGST Act, 2017 on

account

of ITC accumulated due to Inverted Pax Structure for the month of

Decembdr-2019 which was partially rejected amounting to Rs.9,28,167/-

under the impugned order with the remark-“The claimant has filed 1l refund in

the month of oct and nov 19 and they have claimed itc of the invoices of those

months in the current claim filed for the month of Dec 19”.

3. Be

ing aggrieved with the impugned order, the appeliant orelerred this

appeal on the following grounds:

a.

b

C
d,
e.

4. A
Agrawal,
behalf {
GAPPL/ 5
appeal m

Refund order is bad in law since it does not contained any section

under which the refund application is rejected;

| Refund less issued by not considering the input tax credit (ITC) of the

purchase invoice having the invoice date of October 2019 and

November-2019;

| There is no specific restriction placed to avail the ITC ol invoices

pertaining to previous months,

Section 54(3) of CGST Act, 2017 does not specilicaily put any
restriction to claim refund for those inputs whose invoices pertaining
to the previous period.

Para 11 of Circular No. 79/53/2018-GST dated 31,/12/2018 has
covered all parts of ITC from section 16 to section 39. The said
circular has also clarified the meaning of “availed”. This leaves no
ground to reject the ITC pertaining to the invoices previous tax

periods.

personal hearing in the matter was held on 18.06.2021. Shri Kunal
CA appeared before me for personal hearing on dated 18.06.2021 on
of appellant through video conferéncing mode in  appeal no.

ADC/GSTP/648/2020-Appeal. He re-iterated submission made in

iemorandum and requested to consider their appeal.
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5. I have carefully gone through the facts of the case on record, grounds of
appeal and the submissions made by the appellant. The issue to be decided in
the present appeal is whether the impugned order partially rejecting the refund

claim is correct or otherwise.

6. Prima facie, I find that the appellant had filed aforesaid relfund claim
upder Section 54(3) of CGST Act, 2017 on account of ITC accumulated due to
Inverted Tax Structure for the month of December-2019. | find that the

sanctioning authority has partially rejected refund claim on the basis that the
appellant has filed nil refund in the month of October & November, 2019 and
they have claimed ITC of the invoices of those months in the current claim filed
far the month of December,2019. Further, 1 find that the appellant has
entioned in grounds of appeal that t.h(;. refund is admissible as per Section
5#(3) of the CGST Act, 2017 and rules made there under. In this conlext, before
oving forward, let me first reproduce the relevant Section 16 of CGST Act, 2017 and |
Para 11 of Circular No. 79/53/2018-GST dated 31.12.2018, which are re-produced

here below.

SECTION 16. Eligibility and conditions for taking input tax credit, —
(1) Every registered person shall, subject to such conditions and restriciions as
may be prescribed and in the manner specified in section 49, be entitled to take
credit of input tax charged on any supply of goods or services or hoth to him
which are used or intended to be used in the course or furtherance of his
business and the said amount shall be credited to the electronic credit ledger of

such person.

(2} Notwithstanding anything contained in this section, no registered person
shall be entitled to the credit of any input*tax in respect of any supply of goods

or services or both to him unless, —

fa) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may be

prescribed;

lfaa) the details of the invoice or debit note referred to in ) clause (a) has been
Jfurnished by the supplier in the statement of outward supplies and such details
have been communicated to the recipient of such invoice or debit note in the

manner specified under section 37;/
(b} he has received the goods or services or both.

[Explanation. — For the purposes of this clause, it shall be deemed rhat the

registered person has received the goods or, as the case may be, services —

bl
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(i) where the goods are delivered by the supplier to a recpicnl o1 iy other
persoft on the direction of such registered person, whether acting as an agent or
otherpise, before or during movemeni of yoods, either by way of trunsfer of

documents of title to goods or othenuise,; -

fii} where the services are provided by the supplier to any person on the

directjon of and on account of such registered person.|

(c) subject to the provisions of [section 41 or section 434, the tux chwged in
respept of such supply has been actually paid to the Government, either in cash
or thrpugh utilization of input tax credit udmissible in respect of the sud supply;

and
(d) Re has furnished the return under section 39 :

Provided that where the goods against an invoice are received in lols or
instalments, the registered person shall be entitled to take credit upon receipt of

the lalst lot or instalment ;

ed further that where a recipient fails to pay to the supplier of yoods or

e-tax Act, 1961 (43 of 1961), the input tax credit .on the swd tax
comppnent shall not be allowed.

(4) A registered person shall not be entiled (o twke input tax credit in respect of
any invoice or debit note for supply of guods or services or both afler the due
date |of furnishing of the return under section 39 for the month of Sepiemnber
followping the end of financial year to which such invowe or [* * 7 «lebit note

pertains or furnishing of the relevant annual return, whichever is earlier :

[Progided that the registered person shall be entitled to take input tax< credit
after|the due date of furnishing of the return under section 39 Jor the month of
Septamber, 2018 till the due date of furnishing of the return under the said
sectign for the month of March, 2019 m respect of any invoice or invoice relating |

to such debit note for supply of goods or services or both made during the X
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financial year 2017-18, the details of which have been uploaded by 'the supplier
under sub-section (1) of section 37 till the due date for furnishing the details
under sub-section {1) of said section for the month of March, 2019.] '

Para 11 of C.B.I. & C. Circular No. 79/53/2018-GST, dated 31-12-2018

11. In this regard, it is clarified that ‘N(g.t ITC’ as defined in rule 89(4} of thé
CGST Rules means input tax credit availed on inputs and input services during
the relevant period. Relevant period means the period for which the refund
claim has been filed. Input tax credit can be said to have been ‘availed’ when it
is entered into the electronic credit ledger of the registered perso'n._ Under the
current dispensation, this happens when the said taxable person files his/her
monthly return in FORM GSTR-3B. Further, section 16(4) of tﬁe CGST Act
stipulates that ITC may be claimed on or before- the due date of filing of the
return for the month of September following the ﬁndncial year to which the
invoice pertains or the date of filing of annual return, whichév_er is earlier.
Therefore, the input tax credit of invoices issued tn August, 201 7, ‘availed’ in
September, 2017 cannot be excluded from the calculation of the refund amount
far the month of September, 2017.

In view of above discussion, I find that the sanctioning authority has

etred in law and facts of the cases by partial rejecting the refund application on

the basis that the appellant has filed n1l refund in the month of October &

pvemnber, 2019 and they have claimed ITC of the invoices of those months in

the current claim filed for the month of Decernber, 2019, Further, I find that
the Section 16{4) of the CGST Act, 2017 stipulates that ITC may be claimed on
of before the due date of filing of the return for the month of September
fgllowing the financial year to which the invoice pertains or the date of filing of

ahnual return, whichever is earlier. Further I find that, as per Section 16 of

GST Act, 2017 the registered person is entitled to claim input tax credit of

GIST paid on goods or services availed by him and used in the course of his
blisiness or furtherance of his business. I find that para 11 of CBIC Circular No.
7%/53/2018-GST dated 31-12-2018 provides that the input tax credit can be said to
haive been ‘availed’ when it is entered into the electronic credit ledget of the registered
person. Under the current dispensation, this happens when the said taxable person

files his/her monthly return in FORM GSTR-3B. Further, | also find that it also

tovide an illustration that the input tax credit of invoices issued in August, 2017,
vailed’ in September, 2017 cannot be excluded from the calculation of the refund
mount for the month of September, 2017. In this context, I f_irid that the the
pnditions of availment of credit have also been satisfied by the appellant. In
ew of the above, | find that the appellaﬁt is admissible for refund as per

ction 54(3) of the CGST Act, 2017 read with Rule 89(5) of CGST Rules, 2017.
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8. In |this context, it is revealed from the impugned order and statement of

facts in|appeal memorandum that the refund claim was rejected without

quoting

the relevant provisions of law. Therefore, in view of above observation, 1

find forde in the arguments of the appellant. 1 therefore, observe that the

partial r¢jection of refund to the appellant is faulty and untawful and hence the

impugned order is not maintainable to that extent.

9. In|view of the -discussions above, I reject the ground of the impugned

order baksed on which the refund claim of the appellant is partially rejected and

allow the appeal filed by the appellarnt to the extent as discussed above,

without jgoing in to merit of all other aspects. which is required to be complied
by the claimant in term of Section 54(3) of the CGST Act, 2017 read with Rule
89(5) of the CGST Rules,2017.

10. T

feams - 19-07-2021 .

Atteste ! Co S

Vi
(B.Sﬁ:ena}

he appeal filed by the appellant stand disposed off in above terms.
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Superintendent (Appeals)
CGST, Ahmedabad.

By R.P.A.D.

To,

M/s. Sinhal Brothers
(GSTN:24AAMFS8786M1206),
238, Opp. Cozi Resturant,

Ranipu

r Narol, Ahmedabad-382405
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3,
4.
5,
1
7. F

he Chief Cormmissioner, Central Taﬁc, Ahmedabad Zone .

he Commissioner(Appeals), CGST, Ahmedabad

he Assistant Commissioner CGST, Div-1V (Narol), Ahmedabad-South.

T
T
The Commissioner, Central Tax, Ahmedgbad-South.
T
T

he Assistant Commissioner, System, Central Tax, Ahmedabad-South

tuard File.
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Passed by Shri. Mohit Agrawal, Additioanl Commissioner {(Appeals)

1 Arising out of Order-in-Original No. Z2U2405200022416 faAim: 04.05.2020 issued by Assistant
Commissioner, Central GST, Division-I, Ahmedabad-South

i brficirat w1 am v am Name & Address of the Appellant / Respondent
M/s . Bansal Textile Mills, 233, New Cloth Market. Opp. Raipur Gate. Sarangpur. Ahmedabad-
380002,

T I @ cafia P e R al # svge nRw /
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where ane of the issues involved relates to place of supply as per Section 109({5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other Lhan as
mentioned in para- {A){i) above in terms of Section 109(7) of CGST Act, 2017

;

I

!
1

e I ]

(1ii} Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
i shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or [nput Tax Credit involved or the amount of fine, fee or penaity
| determined in the arder appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(8) Appeal under Section 112{1) of CGST Act, 2017 to Appellate Tribunat shall be filed along with relevant
| documents either electranically or as may be notified by the Registrar, Appellate Tribunal in FORM GSi
1 APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

" Appeal to be filed befare Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

1 (i) (i) Full amount of Tax, Interest, Fine, kege and Penalty arising from the 'mpugned order, as is
“ admitted/accepted by the appellant, and
! {ii} A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
| _____inrelation to which the appeat has been filed L e .
i) The Central Goods & Service Tax [ Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

J— e —— N —
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For eiaborate, detailed and fatest provisions relating to filing of appeal to the appellate authority, the
.appellant may refer to the website www.cbicgov.in. -~
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ORDER IN APPEAL
M/s. Bansal Textile Mills (GSTN:24AAJFB9187A2ZH), 233, New

Cloth Market, Opp Raipur Gate, Sarangpur, Ahmedabad-380002 {hereinafter

referreg
ZU2403
order’)

Ahmed}

2. T
amoun
accoun
Noveml
remark
followe
09.10.4

Section

appeal

| to as ‘appellant’} filed the present appeal against the Order No.
5200022416 dated 04/05/2020 (hereinafter referred to as ‘impugned
passed by the Deputy Commissioner, Central GST, Div-I (Rakhial),

hbad-South (hereinafter referred to as ‘adjudicating authority’}).

he facts of the case, in brief, are that the appellant filed refund
ing to Rs. 4,49,366/- under Section 54 of the CGST Act, 2017 on
t of ITC accumulated due to Inverted Tax Structure for the month of
ber-2019 which was rejected under the impugned order with the
L“The claimant contention is not acceptable. The claimant has not
1 the procedure prescribed under Notification 49/2019-CT DT.
019. Accordingly, refund amount of Rs. 449366/ is rejected as per
54(3) of CGST Act, 2017".

eing aggrieved with the impugned order, the appellant preferred this

on the following grounds:

h. Notification No. 49/2019-CT dated 09.10.2019 is a notification
containing the amendment made in tﬁe CGST rules and does not laid
any specific procedure of refunds.

b. Refund order is bad in law since it does not contained any section

under which the refund application is rejected,

L

Refund application rejected without providing opportunity of being
heard.
d. Refund application rejected without providing proper details in

deficiency memo.

L3

Refund application rejected without providing proper details in SCN.
Learned Dy. Comm. has erred in law and facts of the cases by
rejecting the entire refund application without conveying the specific
non-compliance of the provision as contained in the Notification No.

49/2019 CT dated 09.10.2019.

[. The said notification is a detailed notification containing more than

15 amendments in the CGST Rules. Further your appellant would
also like to state that the necessary provisions for refund are
contained in rule 89 of CGST rules and there is no mentioning or
reference in respect of rule 89 in all those amendments mentioned in

the said notification.
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4. A personal hearing in the matter was held on 18.06.2021. Shri Kunal
Agrawal, CA appeared before me for personal hearing on dated 18.06.2021 on
bghalf of appellant through video conferencing mode in appeal no.
GAPPL/ADC/8/2020-Appeal. He re-iterated submission made in appeal

memorandum and requested to consider their appeal.

s. I have carefully gone through the facts of the case on record, grounds of
agpeal and the submissions made by the appellant. The issue to be decided in
the present appeal is whether the impugned order rejecting the refund claim is

cofrect or otherwise.

@]

6. Prima facie, I find that the appellant had filed aforesaid rcfund claim
unjder Section 54 of CGST Act, 2017 on account of ITC accumulated due to
Inyerted Tax Structure for the month of November-2019. 1 find that the
adjudicating authority has rejected refund claim on the basis that the
appellant has not followed the procedure prescribed under Notification
49/2019-CT dated. 09.10.2019. Further, | find that the appcllant has
mgntioned in grounds of appeal that the refund is admissible as per Section 54
of the CGST Act, 2017 and rules made there under. In this context, | find that
thg adjudicating authority has erred in law and facts of the cases by rejecting
the entire refund application without conveying the specific non-compliance of
the provision as contained in the Notification No. 49/2019-CT dated
09{10.2019. Further, I find that the appellant has also submitted Form GSTR-
3B| for the month of November-2019 in which Net ITC available is total Rs.
16444,207/-. The appellant has also submitted GSTR-2A for the month of
Noyember-2019 in which Net ITC available is total Rs. 16,40,129/-. In view of
the| above, the appellant is admissible for refund as per Section 54(3) of the
CGPBT Act, 2017 read with Rule 89(5) of CGST Rules, 2017.

7. In this context, it is revealed from the impugned order and statement of
facts in appeal memorandum that the refund claim was rejected without
quating the relevant section. I find that the Notification No. 49/2019.CT dated
09.10.2019 is a Notification containing the amendment in CGST rules and I
find that it does not lay down any specific procedure for refund, Further; T find
that the notice for rejection of application for refund and impugned order did

not|contain any reference of a particular’ condition, which the appcllant did

[ d

not| follow. I find that the adjudicating authority is required (o mention
specifically, which procedure was not followed by the appellant. Therefore, in
view of above observation, I find force in the arguments ol the appellant. 1

therefore, observe that the rejection of refund to the claimant is faulty and

unlagwful and hence the impugned order is not maintainable to that extent.
et Uel g,
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8, In| view of the discussions above, | reject the ground of the impugned

order based on which the refund claim of the appellant is rejected and allow

the appeal filed by the appellant to the extent the issue of procedure under
Notification No. 49/2019-CT dated 09.10.2019 as discussed above, without

going in| to merit of all other aspects, which is required to be complied by the
claimant in term of Section 54(3) of the CGST Act,2017 read with Rule 89(5) of
the CGST Rules,2017.

9. The appeal filed by the appellant stand disposed off in above terms.

sferaat 1T 2ot &t T ardter T AT Iuh adid | e
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(B.S. Meena)

Superintendent (Appeals)
CGST, Ahmedabad.

By R.P.A.D.

To,
M/s. Bs
*3STN:]
233, Ng
Sarang]
Copy_t4

1. T

2. T

ainsal Textile Mills

P4AAJFBO 187A2ZH]),

w Cloth Market, Opp Raipur Gate,

bur, Ahmedabad-380002

D

he Chief Commissioner, Central Tax, Ahmedabad Zone .
he Commissioner(Appeals), CGST, Ahmédabad

he Commissioner, Central Tax, Ahmedabad-South.

4 The Assistant Commissioner CGST, Div-I {Rakhial), Ahmedabad-South.

5. The Assistant Commissioner, System, Central Tax, Ahmedabad-South

uard File.

LA




ITGFT (Il ) FT FATEH,

Office of the Commissioner (Appéa]),

dar SHewdl, rdea srgEdrery, gHEER
-t N4 Central GST, Appeal Commissionerate, Ahmedabad
N Stewdl sraet, T AT, ¥EETAEd srgHarETE 3ceots,

CGST Bhavan, Revenue Marg, Ambawad?, Ahmedabad 380015
B 07926305065 ETANER07926305136

Aoy s vl g

(DIN:- 20210764SW000051515A)
@ | wwwwen FileNo: GAPPL/ADC/GSTP/723/2020 /92?_5‘ 7o 22HO

el ardre amdy wWem Order-in-Appeal Nos. AHM-CGST-001-APP-ADC-14/21-22
fe=fe Date 1 16-07-2021 o8 7= # arfiw Date of Issue  16-07-2021

At AE Irararer, HOT IYFS (onfier) g oifva
FPassed by Shri. Mohit Agrawal, Additioanl Commissioner (Appeals)

1 Arising out of Order-in-Criginal No. 282409200073254 fe=ts: 04.09.2020 issued by Assistant
Commissicner, Central GST, Division-1, Ahmedabad-South

4 wirew @ s wd um Name & Address of the Appellant / Respondent
Mis . Welcome Prints, 169, New Cloth Market, /S Raipur Gate, Ahmedabad-380022.

s%mawr(mmwﬁamﬁéwﬁaﬁmﬁﬁaaaﬁ;#wgwmm/
(a} | | TOFROT & FHer 3de T T FFAT B

Any person aggrieved by this Order-in-Appeal may file an appeat to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i} above in terms of Section 109{7) of CGST Act, 2017

(i)

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs, Twenty-Five Thousand.

(B} Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a capy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CG5T Act, 2017 after paying

(i} {i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) Asum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107{6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed. o B

{in) The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appeliate
Tribunal enters office, whichever is later.

@ | | 3o adeliy it & adfle affw 7 @ qe9fg @vs, Rega 3k sdivasw yaust &
fore, srdrerdt sy dewsewww chicgov.in @ 3@ wFa 2

Far elaborate, detailed and latest provisions relating to filing of appeal to the appeflate authority, the
appellant may refer to the website www.cbic gov.in.
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ORDER-IN-APPEAL

sppeal has been filed by M/s Weicome Prints, 169, New Cloth Market, O/s Raipur Gate,
380022 ‘the Order  No.
J073254 dated 04.09.2020 [hereinafter referred Lo as ‘impugned order’] passed by the

fhereinafter referred to as appeliant’]  against

mmissioner of CGST, Division-1, Ahmedabad South [hereinatter referred 10 as

ng authority’].

Is of the case, in brief, are that the appellant is registered under the Central Goods and
k Act, 2017 vide GST registration number 24ACUPA4877F1ZE. The appellant is a
xporter of textile fabric having outward supply under HSN 5208 and 5209. The
s applied for refund amounting to Rs.7,07,152/- dated 08.07.2020 for the peviod from
19 10 December 2019 under Section 54(3) of the CGST Act. The appellant was issued

a Show Cayse Notice daled 18.09.2020, wherein the adjudicating authority has:

The reply
28.08.2020]
amounting

the uppellan

per Notifice

to Rs. 5603

-
3.

tollowing g1

d.

Bein

Asked whether notification 49/2019-Central Tax dated 09.10.2019 has been complied
with or not:

Informed that turnover of zero rated supplies worked out to be Rs. 1,77,785/- as per
Notification No. 16/2020-Central Tux dated 23.03.2020. Accordingly, the eligible
refund worked out to be Rs. 8603/ as per formula prescribed under Rule 89(4) of
CGST Rules, 2017

0 the above mentioned Show Cause Notice- was submitted by the appellant on
Vide the impugned order, the Adjudicating Authority sanctioned refund claim
0 Rs.8,603/- and rejected the remaining refund claim amounting to Rs. 6,98,549/- of
ton the grounds that “Turnover of Zero rated supplies works out to Rs. 1,77.785/- us
tion No. [6:2020-Central Tax duted 23.03,2020. Accordingly, eligible refund work out
- as per formula under Rule 89(4) of CGST Rules, 2017 & Ry.6,98.549/- refected”

g aggrieved with the impugned order, the appellant preferred this appeal on the

ounds:

The Adjudicating Authority has erred in law and tacts while disallowing their refund
without specitying any relevant section under which the refund application is being
patiatly rejected,;

[he Adjudicating Authority did not follow the principal of natural justice as they did
10t mention any reason for rejection of partial refund;

I'he Adjudicating Authority did not provide the basis uf calculation of revised turnover
bt zero rated supplies. Further, the adjudicatin_:g: authority has arrived at 1.5 times of
he value of like goods domestically supplied by considering their two invoices of
pther produets and wastage sales made in domestic market as “like goods”; and

The appellant was not provided the interest on delayed payment of the refund
nnounting to Rs, 8603/-;
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4, Personal Hearing in the matter was held on 18.06.2021 through virtual mode. Shri Kunal
Agarwal, Chartered Accountant attended hearing on behalf of the appellant. He reiterated the

Jubmissions made in appeal memorandum and requested to consider their appeal.

3 I have carefully gone through the facts of the case on record, grounds of appeal and the
shibmissions made by the appellant. The issue to be decided here is whether in the facts and
cpreumstances of the case, the adjudicating authority's decision of rejecting part of refund claimed
by the appellant is legally correct and sustainable or not and the appellant is eligible for refund of
the said amount of claim rejected.

6 I find that in the present case, the appellant has filed the refund claim in respect of the

r¢fund of unutilized Input Tax Credit {ITC) on input services or goods used in making zero rated
supply of services viz. export of services without payment of Integrated Tax. The said claims were
filed under the provisions of Section 54(3) of the CGST Act, 2017 read with Section 16 of the
Inftegrated Goods and Service Tax Act, 2017 and Rule 89(4) of the Central Goods & Services Tax
Rples, 2017. The refund of ITC is to be granted as per the following formula prescribed under Rule
89(4) ibid:

. Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated supply
of services) x Net ITC ~Adjusted Total Turnover

7. The term “Turnover of zero-rated supply of goods’ mentioned in the above formula was

amended vide Notification No. 16/2020-Central Tax dated 23.03.2020, which reads as under

_—

(C) “Turnover of zero-rated supply of goods" means the value of zero-rated supply of
goods made during the relevant period without payment of fax under bond or letter of
undertaking or the value which is 1.5 times the value of like goods domestically
supplied by the same or, similarly placed, supplier, as declared by the supplier,

whichever is less, other than the turnover of supplies in respect of which refund is

claimed under sub-rules (44) or (4B) or both: "

Thus, the turnover of zero rated supplies of goods (o be considered for calculating the refund in
. the case has to be value of zero-rated supply of goods made during the relevant period without
payment of tax under bond or letter of undertaking or the value which is 1.5 times the value of like
goods domestically supplied by the same or, similarly placed, supplier, as declared by the supplier,

whiichever is less.

8. It is observed t!-mt in the present case, the appeilant has filed the refund claim for an amount
0f Rs.7.07,152/- against which the amount of refund sanctioned by the adjudicating authority was
only to the tune of Rs.8.603/-. The remaining amount of Rs.6,98.549/- was rejected by observing
thal Furnover of zero rated supplies works out to Rs.1,77,785/- as per Notification No.16/2020-
Central Tax dated 23.03.2020 and accordingly the eligible refund works out to Rs.8,603/-. 1t is
seef that the appellant in their refund application in Form-GST-RED-0] has declared the wrnover

of Zero rated supply of goods and services as Rs. | 46,14,275/-. The adjudicating authority in his
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d arder has nol provided as to on what basis and how he has worked out the relevant

as Rs.1,77,785/-. The adjudicating authority has not given any reason or made any

discussion for rejecting the twmover declared by the appellant, in spite of there being a reply

submittd

hereford
violatio
submissi

reasonin

9,

supply o

G by the appellant in this regard. The impugned order of the adjudicating authority.
, prima [acie suffers from legal infirmity tor being non-speaking 1 nature and for
of principles of natural justice. Adjudicating authority ought to nave considered the
orts made hy. the appellant and decided the cuse as per provisions of law giving a cogent

i for his decision.

{ appears that the adjudicating authority might have worked out the turnover of zero rated

F goods in the case by considering the value of the invoices issued by the appellant tor

other prqducts and wastage sales made in domestic market us ‘like goods domestically supplied

by the ap

that only

pellant’ and taking 1.5 times of the said value of goods. Itis the contention of the appellant

less than 1% of twrnover is sold in domestic market for the reason that the said products

were nof fit to meet the standards of export quality and in no case such waste sales can be

considerdd as “like goods’ for export quality product. | find considerable furce in the said argument

of the appellant. It is a quite evident fact that the goods supplied as of substandard quality as waste

aic nut a

par with the goods being exported in quality and hence are nol comparable with such

goods anfl they can, in no way, be considered as “like goods supplied by the appellant” for the

purpose ¢f Rule 89(4) of the CGST Rules, 2017. Therefore, the act of the adjudicating authority

of considering both the products as same is not legally and logically sustainabie. Further, it also

appears ffom the impugned order that adjudicating authority has merely multiplied the domestic

furnover

by 1.5 times in order to arrive at the value of sales of like goods domestically supplied

mstead of comparing per unit prices. Such a comparison is not logical and reasonable by any

streteh of imagination. In the present case, the appellant is a merchant exporter and he purchases

tabric frdm domestic market and exports the same without any further process at their end.

Thereford, logically the value of fabrics purchased by the appelltant for the export purpose from

various v

¢nders in the domestic market is comparable and can be considered as value of like goods

ol similar]y placed supplier, when there is no domestic supply of like goods by the appellant in the

case. Thel appellant has stated that the domestically purchased goods are exported by adding

warkup of around 2.97% resulting in 1.09 times of the value of domestic market value. Further,

more tharl 99% of their total turnover is attributable 1o export only and only fess than 1% goes w

duimnestic
expult sa
that the v

expuorted,

market as second quality/waste. The appellant, in their appeal, has submitied copies of
ls invoices and copies of all the purchase invoices refevant to the export and cluimed
dlue of exported tabrics is around 1.09 times of the value of purchase of the said tabrics

which is below the limit of 1.5 times ihe value of like goods specified in the definttion

of “Turnoyer of zero-rated supply of goods” in the formula prescribed under Rule 89(4) of the

COST Rules, 2017, Therefore, 1 find merit in the contention of the appellant in this regard. Since

the value

ot zero-rated supply of goods made by the appellant during the relevant period without

payment off 1GST under letter of undertaking is less than the value which is 1.5 times the value of

like good

5




